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EDITORIAL NOTE 





Jury anp Aucust are vacation months, and so we present, in one double 
number, just a variety of articles, in good part of light reading. It is 
time in mid-summer to call a halt on heavy law matters. No necessity 
to do winter work in extreme hot weather. The Editor of the Law 
JouRNAL expects to be abroad both of the months above named, and few 
lawyers who can help it will remain at work much of this period, but will 
scatter to New England or elsewhere, where higher mountains and good 
fishing streams allure. We wish every one of our patrons during the 
summer period great happiness and real restfulness. 





NEW JERSEY STATE BAR ASSOCIATION 





On June 5 the New Jersey State Bar Association met at Atlantic City. 
Mr. Albert C. Wall, of Jersey City, was elected President of the Associa- 
tion. Other officers elected were: State Treasurer William T. Read, 
Camden, First Vice President; Michael Dunn, Paterson, Second Vice 
President, and Attorney-General Edward L. Katzenbach, Trenton, Third 
Vice President. 

Four directors were elected. They were William D. Lippincott, 
Moorestown, Second Judicial District; Josiah Stryker, Newark, Seventh 
Judicial District; James D. Carpenter, Jr., Jersey City, Eighth Judicial 
District, and William W. Evans, Paterson, Ninth Judicial District. Leroy 
W. Loder, of Bridgeton, was chosen Secretary and former Judge Lewis 
Starr, of Camden, Teasurer. 

The annual banquet Friday evening at the Marlborough-Blenheim 
was featured by an address by Governor Silzer, and, because of its special 
importance, we give it herewith in full. The subject was, “Shall a Con- 
stitutional Convention be Called?” 


GOVERNOR SILZER’s ADDRESS 


“Hardly a session of the Legislature passes without some suggestion 
for amendment of the Constitution. Hardly a week passes without some 
such suggestion in some State publication. Since 1901, ninety-six such 
proposals have been laid before the Legislature. Should there then not 
be, instead of ninety-six individual efforts, one concerted effort to make 
such corrections as may be found advisable? 

“The first Constitution was adopted in 1776, and the second in 1884. 
For sixty-eight years there seems to have been little discussion or neces- 
sity for change, but changing conditions made it necessary, eventually, to 
alter this document. Both of these Constitutions were the result of Con- 
stitutional conventions. After a period of thirty-one years, twenty-seven 
amendments were added in 1875, following the recommendations of a 
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Commission appointed by Governor Parker in 1873. Two additional 
amendments were added in 1897. This is the sum total of change in 
our fundamental law. 

“Proposed amendments to the Constitution, totaling eighteen in num- 
ber, were defeated in 1890, 1903, 1909 and 1915. 

“Since, in the last twenty-four years, nearly one hundred proposals 
for amendment have been made in the Legislature, with practically no 
result, I think it is fair to conclude that our people are conservative ; that 
they are slow to change; that they may be fearful of change, or that they 
may be indifferent at elections. I think it is also true that once the people 
have made up their minds to change they do not hesitate long to make it. 

“It seems to me to be peculiarly fitting that a body of this kind should 
take the initiative in any effort looking to a change in the fundamental 
law, and that we, lawyers, should be leaders in all such movements. 

“In view of the many suggestions made from time to time, I deem 
it important to lay before you the thought that, perhaps, this may be the 
time for some action by the Bar Association looking toward the Consti- 
tutional Convention, or Commission. Fifty years have passed since the 
last great changes were made in 1875, and, in that time, many conditions 
have changed. Among the suggestions made for amendment of the Con- 
stitution are the following: 

“1. A reorganization of the Courts. You will recall the agitation 
and discussion at the time this question was before the people in 19009. 
There was a strong sentiment in favor of such reorganization, but, be- 
cause of the fear of some politicians, the amendment was defeated. 

“If there existed a real need for reorganization of the Courts in 1909 
there is, certainly, a greater need at this time, for litigation has multi- 
plied and Court calendars are everywhere congested. If our Courts were 
not functioning properly, and justice was delayed in 1909, surely, with 
the increase of population and litigation, there has been no improvement 
since. 

“2. It has also been suggested that Assemblymen shall be elected by 
districts, instead of by counties. When the Courts ruled that Assembly- 
men must be elected by the county, I am sure that there was a general 
feeling that we had taken a backward step and that the Constitution 
should again be changed. 

“3. Another suggestion is that proper zoning be permitted. Our 
State, lying between New York and Pennsylvania, requires this change 
at the earliest possible moment. If we do not make it, the time is not far 
distant when all our attractive suburbs within reasonable distance of New 
York and Philadelphia will he no longer available for high-class residen- 
tial purposes. We cannot afford to delay longer. 

“4. Another suggestion is that the Governor’s term be made four 
years, with corresponding terms for the legislators. This has already 
been submitted to the voters and, in 1909, rejected. 

“s. Another suggestion was that the State be divided into twenty-one 
Senatorial districts on the basis of population. This suggestion raises a 
debatable question, because of the varying interests and the impossibility 
which many find of taking a strictly non-partisan view. The smaller dis- 
tricts, too, argue that they must have equal Senatorial representation in 
order to protect the smaller and poorer districts of the State. Others 
argue that the populous and wealthier parts of the State are being de- 
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prived of proper representation, and that taxes are collected from them in 
large amounts and, through lack of representation, distributed in other 
sections of the State; all of which they deem to be unjust. 

“6. Another suggestion is that the present Budget Law be made more 
effective by providing that the amounts recommended by the Governor 
may be reduced, but not increased without special Act of the Legislature. 
This is an excellent suggestion and should be adopted at once in the in- 
terest of economy. I believe the idea originated with Governor Smith, of 
New York, who has been, for the last two or three years, advocating such 
a change in the Constitution of New York. Under our present practice, 
the Governor’s budget is little more than a recommendation. All of the 
year’s work of the Budget Commission may be destroyed in an instant 
by action of the Appropriation Committee, composed, as it is, necessarily, 
of those who have little or no opportunity to become thoroughly familiar 
with the items of the budget, the intricacies of government and the ne- 
cessities of the State. 

“It has become the practice to have the Appropriation Bill placed be- 
fore the Legislature for the first time during the last hours of the session, 
a time when all is confusion. There is no time left for examination, 
thought or discussion of this bill, with the consequent result that there is 
little or no intelligent Legislative action, and only a formal, ignorant vote 
upon the recommendation of the Committee. This practice is conducive 
to neither good legislation nor economy. 

“This procedure is followed, notwithstanding a solemn rule of the 
Senate, reading: ‘Appropriation bills shall not be considered until at 
least one week has elapsed after they shall have been introduced, printed 
and placed upon the desks of members.’ The sooner a change is made in 
the matter of the Budget, as indicated, the better it will be for the State. 

“7. Another suggestion is that we remove the present prohibitions 
against loaning the credit of the State, and against creating any debts or 
liabilities in excess of one hundred thousand dollars. This provision was 
inserted at a time when the State had a small population, and we talked 
in small figures. Now, however, when the Legislature makes appropria- 
tion of twenty million dollars a year this limitation seems somewhat ill- 
advised. 


“While I thoroughly believe in the wholesome practice of strictly 
limiting bond issues, there is a question whether the present limit should 
not be raised in view of the large enterprises now under way within the 
State and in connection with other States, and in further view of the 
necessity of dealing with larger sums of money. This provision has led, 
and, no doubt, will lead, to many embarrassments and difficulties in deal- 
ing with the water problem and other projects for State development. 

“8. Another suggestion is that the Governor’s veto shall not be over- 
ruled, except by a two-thirds vote of each House. While no such change 
could apply during my term, I am thoroughly in sympathy with such a 
change. The present provision is ridiculous and ineffective. It is not 
with the desire of giving any Governor undue power, but with the pur- 
pose that his influence may be effectively asserted that I advocate this 
change. Speaking, not for myself, but of my predecessors, I can truth- 
fully say that their influence for good in the State has been such as to 
warrant the making of this change, especially when compared with the 
work of Legislatures, which necessarily have a more distinctly partisan 
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atmosphere and viewpoint, and less opportunity to thoroughly familiarize 
themselves with State problems. 

“g. Another suggestion is that the Constitution be changed, so that 
the Governor will have more time for the consideration of bills placed 
before him by the Legislature. This is especially true if he is not a law- 
yer. No man can thoughtfully consider from two to three hundred bills 
during a period of five days. It is not physically possible to do so, and 
it certainly is not to the best interests of the State that this important 
work be performed in so short a time and in such a casual manner. This 
provision should be changed, so as to give the Governor abundant oppor- 
tunity for careful study and consideration. 

“to. It has been suggested that the Chancellor be authorized to 
designate someone to sign final decrees for him, instead of being obliged 
to do so in person, and that Vice-Chancellors be given power to make final 
decrees. 

“1. A further suggestion is that the Constitution be amended, so 
that it may be entirely clear that when a man’s liberty is involved in any 
proceeding, he shall be entitled to a trial by jury; and that there be trial 
by jury in condemnation cases; and that greater safeguards be thrown 
about the provision against unlawful searches and seizures. 

“12. Another suggestion has been made that the State be permitted 
to repeal or modify so-called ‘irrepealable charters,’ so that the State 
may begin to take back to itself those rights, which, by careless action, 
have been given away. 

“13. It has been suggested that it may be made entirely clear that 
when the State desires property for public uses it may condemn and take 
such property, notwithstanding the fact that it has already been applied 
to a public use. Railroads and other utilities are constantly claiming that 
their property cannot be taken by the State Highway Commission for road 
purposes, and the same question will arise when we come to the develop- 
ing of our water resources and other State utilities. The matter should 
not be left until we are confronted with the necessity of taking such 
property, and then find large projects delayed by litigation. 

“14. Among other suggestions made from time to time were the 
following: 

That excess condemnation be permitted ; 

That we eliminate the provision requiring that there shall be but one 
object and that expressed in the title ; 

That the salaries of legislators be increased ; 

That the five-year bar to amending the Constitution be removed ; 

To provide for the initiative and referendum; 

To provide for the electiqn of certain officers who are now appointed ; 

To provide for the election of a Lieutenant-Governor ; 

To remove the prohibition against special and local regulation regu- 
lating the internal affairs of towns; 

Allowing special laws for joint water and sewer districts ; 

Abolishing Justices of the Peace ; 

Regulating bill-boards and public advertising on and along our high- 
ways and public places ; 

Giving full power to regulate grade crossings; and many others. 

“I am not advocating all of these changes, but merely mention them 
for your consideration. 
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“There is no doubt that if representatives of the people could meet 
in convention all of these questions and many others could be taken up 
for discussion, and better results obtained than in any other way. 

“The question arises, however, whether we can have a Constitutional 
Convention. The Constitution provides a method for amendment, namely, 
by proposal in the Legislature and passage by two successive Legislatures, 
and, later, submission to the people. 

“We have also the provision reading: ‘All political power is inherent 
in the people. Government is instituted for the protection, security and 
benefit of the people, and they have the right at all times to alter or re- 
form the same, whenever the public good may require it.’ The late Jus- 
tice Van Syckel, in an article in the ‘New Jersey Law Journal,’ in 1913, 
said that we could have no Constitutional Convention, and many others 
have expressed a like view. 

“In Rhode Island and Massachusetts the Courts held there could be 
no Constitutional Convention, but, notwithstanding these decisions, Massa- 
chusetts later called one. This action was not questioned, and the sug- 
gested amendments were, later, submitted to the people. 

“There have been many Legislative suggestions for a Constitutional 
Convention, and resolutions for the same were introduced in 1907, 1908, 
1911, 1913 and 1918. In 1918 such a resolution passed the House but 
was rejected by the Senate. 

“Whether a Constitutional Convention can legally be set up is an 
open question, about which there will, no doubt, be much discussion. It 
is an interesting subject for debate by lawyers. I have no doubt, how- 
ever, that if such a Constitutional Convention were held, and its delibera- 
tions were non-partisan, and its conclusions attractive to the people of the 
State, the reaction would be similar to that of the State of Massachusetts. 

“Whether such a Constitutional Convention can be set up or not, 
there is no doubt that a Constitutional Commission or Convention could 
be assembled, and its conclusions placed before the Legislature for ac- 
tion, in accordance with the views of the strict constructionists. There 
is no doubt, either, that the State Bar Association could do as it did with 
the question of the reorganization of the Courts and hold a preliminary 
meeting and hold discussions for the purpose of enlightening the people 
of the State. 

“T trust that this Association will take up seriously the questions, 
which I have suggested; that they will discuss them, and, if they deter- 
mine that amendments to the Constitution are necessary, they will take 
action toward calling a convention. What better, more effective and 
patriotic work could a State Bar Association be engaged in?” 


OTHER ADDRESSES 


On Saturday the chief address was by the retiring President, Mr. 
William Holt Apgar, of Trenton, in which he, like his predecessors, dis- 
cussed alleged defects in the administration of justice and proposed 
remedial measures. He asked why Common Pleas Judges of other coun- 
ties should not try murder cases as do those of Essex and Hudson. 

__ “It has been said, and I think truthfully,” he declared, “that a murder 
trial is only a more serious or highly aggravated assault and battery case, 
and as all the Common Pleas Judges try all cases covering manslaughter, 
arson and other serious offenses, I believe that both the Supreme Court 
Justices and Circuit Court Judges could well be relieved by legislation 
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making general that which applies to only Essex and Hudson counties, 
and giving to our Common Pleas Judges the duty of trying murder cases.” 

Mr. Apgar also suggested the number of Common Pleas Judges 
in some counties, Mercer being one he mentioned. This would tend to 
relieve the overburdened Circuit Court Judges. He proposed an increase 
in the amount that may be sued for in the District courts from $500 to 
$1,000, to relieve Circuit and Supreme Court Judges. He closed with a 
recommendation to the effect that the Association request the Chancellor 
and Chief Justice to appoint, from among members of the Court of Errors 
and Appeals, Supreme Court, Court of Chancery, Circuit Court, Common 
Pleas and District Court Judges a committee. . . . that shall be 
asked to consult and confer with a committee to be appointed by the in- 
coming President of the Association, to consider ways and means by 
which, if possible, we shall, in a certain sense, rehabilitate ourselves in 
the administration of law, and keep, in this State, in the good graces of 
the people thereof; that such laws as such joint committee may consider 
advisable, and such rules and procedure as it likewise shall advise, shall, 
if possible, be recommended for passage by the Legislature, or adopted 
by the Courts, and that the matter be taken up immediately, the appoint- 
ments made, conferences held, and if possible, any legislation that may be 
needed framed and presented by representatives from this joint commit- 
tee, to the incoming Legislature, and that any changes in rules and pro- 
cedure that may be needed, be presented by said committee likewise to 
the Court of Errors and Appeals, the Chancellor and the Supreme Court. 

Mr. Melvin N. Johnson, of Boston, also gave a strong address, stat- 
ing that, “aided by many distinguished Americans and controlled by the 
Russian Soviet, the Communist Party of America is making rapid pro- 
gress towards overthrow of the United States Government by violence 
and establishment of an ‘absolute, infallible and cruel autocracy.’” He 
asserted that on December 16, 1924, secret instructions were sent from 
Moscow giving an appropriation of $40,000 for propaganda work in this 
country during January, 1925, and $25,000 a month for each month of 
this year for that purpose. 

“This is a part,” said Mr. Johnson, “of an appropriation of about 
one hundred million dollars appropriated last December by the Soviet gov- 
ernment for propaganda work in countries outside of Russia. The ap- 
propriation was placed at the disposal of Zinoviev, head of the Com- 
munist Internationale active committee.” 

He said that the Communist Party of America is making rapid prog- 
ress towards converting the youth of the nation to Soviet principles, and 
that “through a host of masquerading organizations with benevolent 
names, it is winning multitudes of supporters in schools, colleges, 
churches, from the public forum and among our otherwise most estimable 
citizens.” Illustrating the grip on this country by the Soviet Govern- 
ment, he declared that a “member of the United States Senate, who had 
just come out of Soviet Russia, said that ‘Lenin was a greater man than 
either Washington or Lincoln, and that he had established a Government 
destined to rule the world.’ Of the seventy-eight delegates to the secret 
and illegal Bridgman Communist convention in this country, representing 
sixteen different countries, America led with 24 American born, while 
Russia was second with 17. Of the 24 Americans, all were graduates 
of our highest institutions of learning, one of them holding a Ph.D. from 
Columbia University.” 
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UNIFORM LAWS IN THE STATES 


Recently “The American Mercury” published an article by John 
Hemphill entitled “The Uniform Laws Craze,” and sent a marked copy 
to this office for comment. A portion of this article is as follows: 

“The American Bar Association and the Bar Associations of a number 
of the States stand sponsor for and control the conduct of an organization 
of some years’ standing, which operates under the name of the National 
Conference of Commissioners on Uniform State Laws. This body con- 
fers annually and has done so for some thirty-five years. It had at in- 
ception a reasonably valid raison d’étre. Its declared purpose was to 
draft, and then to induce the Legislatures of the several States to enact, 
legislation upon certain subjects over which the Federal Government could 
exercise no control, but on which for the smooth administration of com- 
mercial and industrial enterprises it was advantageous, perhaps almost 
necessary, to have uniformity throughout the several States. The con- 
ception of this child by the American Bar was a stroke of genius. It pro- 
vided a workable and extremely intelligent mode of accomplishing the 
desired end of uniformity, and spiked and silenced the guns of the scatter- 
brains who were demanding Federal power to control such subjects, for- 
merly and still clearly within the State’s province, thus justifying larceny 
from the States and the destruction of decentralized democracy on the 
plea that the end justified the means. 

“The National Conference of Commissioners on Uniform State 
Laws, this child, the half-brother of many another, since its mother was 
necessity, lived for a number of years happily and usefully with its father, 
the American Bar. From their workbench the two produced the Uniform 
Sales Act, the Uniform Conditional Sales Act, the Uniform Warehouse 
Receipt Act, the Uniform Bills of Lading Act, and the Uniform Nego- 
tiable Instruments Act. Then their work was done, completed—admirably 
performed. If the child had died then, its father would and should have 
been very proud of its brief career, and would have been put to no trouble 
or expense about getting it indulgence in purgatory. 

“But the child merely became anemic. The able lawyers who had 
flowed red through its blood and brain, finding no longer a need for their 
presence, quit, and in the place of each red corpuscle, a white one, a 
mediocre mentality, an opportunity lawyer, was insinuated. The child 
was weakening, but no one seemed to realize it. Its father, busy with 
other things, neglected it. The sovereign horde of yokels within and with- 
out the State legislatures continued to doff their hats to it and to do its 
bidding, for it still lived in his father’s house and anything the father 
nurtured and sponsored was assumed to be all right. So the invalid got 
out a Uniform Stock Transfer Act. This Act, perhaps, was still excus- 
able. But then came the Uniform Partnership, Acknowledgments, Aero- 
nautics, Desertion and Non-Support Acts,—and then a real fever, a mad 
desire to make everything uniform. There followed a wholesale produc- 
tion of nonsense, and the plant is still in 100% operation. There are, 
among others, the Uniform Child Labor Act, the Uniform Cold Storage 
Act, the Uniform Declaratory Judgment Act, the Uniform Extradition of 
Persons of Unsound Mind Act, the Uniform Fiduciaries Act, the Uni- 
form Flag Act, the Uniform Illegitimacy Act, the Uniform Land Regis- 
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tration Act, the Uniform Marriage Act, the Uniform Marriage Evasion 
Act, the Uniform Occupational Diseases Act, the Uniform Vital Statis- 
tics Act, the Uniform Wills Act, and the Uniform Workman's Compen- 
sation Act. And the end is not yet!” 

Then follows a general attack of the last named Act as a class, the 
writer holding that they are absurd, unnecessary, etc., and we here quote 
one paragraph: 

“Then there is the Uniform Cold Storage Act. Why uniform cold 
storage? Is there the same need for cold storage regulations as a proper 
exercise of police power in Maine as in Florida; in Alaska as in Hawaii? 
Why the uniformity? Does the National Conference think that the legis- 
latures of the several States cannot think for themselves and are crying 
for the light of infinite wisdom, such wisdom as will rise superior to all 
the local influence of climate, race extraction and employment? Finally, 
there are the Uniform Child Labor Law and the Uniform Workman's 
Compensation Law. Is it likely that in all particulars an ideal work- 
man’s compensation act, framed to meet the exigencies of the logging in- 
dustries of Maine, would also be the ideal act to apply to the cotton fields 
of South Carolina ?” 

Our own view is very different from that of the writer above. While 
it is true that in certain important matters States widely differ and uni- 
form legislation on specific subjects would be a misfit, yet we are one 
people, constantly changing residence from one State to another, constant- 
ly travelling over the various States, and the confusing uniformity of 
the laws of even adjoining States is a hindrance, not a help, to our Ameri- 
can civilization. 

Turning now to some things heretofore said on much the same sub- 
ject by Mr. Frank Bergen of this State, who has been one of the Com- 
missioners on Uniform Legislation and has given it, as have many mem- 
bers of that body, a great deal of thought, and this is what he says on the 
general subject. It will be noticed that he does not decry the work of 
the American Bar on these lines, for he does believe in uniform legisla- 
tion, but experience has shown, he says, that the States, in endeavoring 
to act on the advice of the Commissioners on Uniform Laws so amend, 
add to, substract from and otherwise alter the Uniformity measures as 
almost to nullify their usefulness. As long ago as 1911 Mr. Bergen said 
in an address at Orange: 

“The movement to bring about uniform legislation among the States 
on subjects in which a very large majority of the people would agree that 
the law should be uniform throughout the country, has proceeded so far 
as to force the conclusion upon qs that to bring about that result, within 
the lifetime of a generation, by the voluntary action of the States, is im- 
possible. The work so far has progressed almost as slowly as the gods 
of Homer moved through space—they took a step and ages had rolled 
away. One reason for this lack of progress is because there is but little 
militant popular sentiment back of the movement, and the work is almost 
literally as dry as dust. The discussion of the subject, however, has 
created a feeling that such uniformity is desirable and would be beneficial : 
but the people have failed to perceive any acute necessity for it. Besides, 
there is a reluctance, on the part of many States, to change their laws, 
even in minor particulars, to obtain the indefinite benefit of uniformity 
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with other States. This feeling has existed throughout the entire course 
of our national life, and has found expression in various ways.” 

Twelve years later, having observed the trend of matters during the 
intervening period, he said (1923) in an address before the New Jersey 
Bar Association : 

“A fter —- years’ experience in efforts to promote uniform legis- 
lation among the States by their voluntary action, | am beginning to think 
continentally and coming to the conclusion, reluctantly I admit, that we 
shall never get the benefit of uniform laws until the Federal Constitution 1s 
amended so as to give Congress power to enact general laws on subjects 
of common concern that shall be binding on all the people wherever the 
sovereignty of the Union extends. [It would not require very much en- 
largement of the commerce clause of the Constitution beyond its present 
dimensions to confer on Congress power to enact all the bills relating to 
commercial paper and commercial transactions which the Commissioners 
on Uniform Laws have drawn during the past thirty years. But if we 
must look to Washington for means to reduce the complexity of our 
jurisprudence Congress should be endowed with power to enact general 
laws on the subject of contracts, wills, conveyances, descent and distri- 
bution of property, marriage and divorce, and on other subjects in which 
the people throughout the country have interests in common. Incon- 
sistent laws of the States should be suppressed in order that the benefit 
of uniformity may be obtained” 

In our view the question resolves itself in this fashion: Uniform 
laws on most of the subjects which the Commission, acting with the 
American Bar Association, deems proper to be uniform, or as completely 
so as possible, should be continued to be pressed upon the State Legisla- 
tures until and when Congress, through a constitutional amendment, is 
authorized to do it; then it will be better to have uniformity by Federal 
authority. 





THE SUCCESS OF JUDAH P. BENJAMIN’ 


It is not surprising since England, Canada and the United States 
have the same basic law that some text-books have high standing and 
value in the three countries. Of such works none has a wider fame than 
“Benjamin on Sales,” a new Canadian edition of which has appeared and 
a new American one is nearing completion. 

Sut who would suspect that behind the prosaic imprint “J. P. Benja- 
min, Esq., Q. C., of Lincoln’s Inn, Barrister-at-Law,” i is a wealth of 
romance and inspiration? To surmount difficulties in early youth; 
become a successful American attorney and counselor-at-law ; to accumu- 
late a fortune and acquire a fine estate only to lose them through acts of 
zis major and endorsing a note for a friend; to redouble efforts in prac- 
tice and repair the fortune ; to support two families: a wife and daughter 
residing in France and a mother and sister in America; to be admitted to 
the U. S. Supreme Court and to successfully practise before its Bar; 
to build up a practice of $75,000 a year; to wear out and outlive several 
partners; to organize, with others, two railroads; to enter politics and 


y Herschel R. Harrison, of Long Beach, Cal., in “The Canadian Bar Re- 


tai 








202 THE NEW JERSEY LAW JOURNAL 


become a Senator, Attorney-General, Acting Secretary of War and Sec- 
retary of State; and then to lose all in the termination of a disastrous war 
and at the age of fifty-four to be a hunted fugitive, branded rebel to the 
land he loved so dearly—here one would expect to write finis to an ex- 
citing and hard fought career; but not so,—to leave America forever ; to 
twice escape shipwreck and fire; to finally reach England; to lose by 
bank failure within the year almost all the few remaining dollars collected 
for the support of his family and relatives ; to commence de novo at fifty- 
five the study of law as any youth might; to become an English Barrister- 
at-Law ; to survive the wearying and starving process of building up a 
practice at the Bar of England (the while ekeing out a living by writing 
for the press) ; to gradually succeed ; to write a work on Sales ; to become 
more successful until at sixty he was receiving more than $10,000 a year, 
and at seventy-one, over $70,000; to build a magnificent house in Paris 
for his wife and daughter; to become Queen's Counsel, and in sixteen 
years to have otherwise “achieved at the English Bar more than most 
men can hope to achieve in a lifetime.’”’ Then, on retiring from the pro- 
fession at seventy-two, to be banqueted by two hundred and fifty of 
England’s highest judicial officers from the Lord High Chancellor and 
the Lord Chief Justice down. All this, and more is true of Judah Philip 
Benjamin, Q. C., who, in the words of Sir Henry James, “held con- 
spicuous leadership at the Bar of two countries.” 

“Ideals rule the world” is attributed to Plato, and we can all see 
that it is the power of thought, will and feeling which enables anyone to 
reach glorious heights of service or demoniacal depths of selfishness. 

An ancient Sanskrit poem enumerates the godlike qualities as: ‘“‘Fear- 
lessness, sincerity, generosity, self-restraint, study, mortification, and rec- 
titude; harmlessness, veracity, and freedom from anger, resignation, 
equanimity, and not speaking of the faults of others, universal compassion, 
modesty and mildness; patience, power, fortitude, and purity, discretion, 
dignity, unrevengefulness, and freedom from conceit.” Benjamin gave 
evidence of possessing these, and it would be hard to find a general quo- 
tation of the kind more applicable to his case than this extract from the 
late William Q. Judge’s translation, himself a well-known New York at- 
torney and counselor-at-law. 

The motive of Benjamin’s life was unswerving love for his mother 
and sisters, his wife and daughter, and generally for the good, the beauti- 
ful and the true. For it he sacrificed his own comfort, laboring incessant- 
ly, and, through it, exemplified to an unusual degree for the time and race 
the godlike qualities mentioned. 

On August 6th, 1811, the squl to be known as Judah Philip Benjamin 
put in its appearance on the British Island of St. Thomas. Benjamin's 
parents were of ‘good family,” as they say, though not of wealth; in 1816 
they removed to North Carolina, where he attended private school, and 
by the time he was fourteen he was ready for college and entered Yale. 
After three years, his father being no longer able to pay his way through 
college, Benjamin sought his fortune in New Orleans. There, after some 
vicissitudes, he became a notary’s clerk and studied law. To supplement 
his slender pay he taught English and learned French and Spanish. It 
was while engaged in this way that he met a beautiful young French girl 
and, shortly after he was called to the Bar, which occurred when he was 
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going twenty-three, he married her. She was as accomplished as she was 
beautiful and moved in the best society of New Orleans. And Benjamin, 
being naturally a gentleman and fond of polite and intelligent society, 
found in her one of his own tastes. There was no conflict between them 
over religion for, strangely as it may seem for those times, neither had 
religious preferences. 

For the first few years his practice was distinctly slow and during 
the period of waiting met with by most young lawyers he compiled, with 
the aid of one Thomas Slidell, a State Digest. First intended only for 
private circulation, the amateur effort was soon revised and finally pub- 
lished. 

Like the boom towns of California to-day, New Orleans was at that 
time experiencing great prosperity, and, although there were many dis- 
tinguished leaders established at the Bar, the general influx of newcomers 
aided the success of the young Benjamin. With his agreeable manners, 
cultured wife, knowledge of French and Spanish no less than of law, it 
was not long before he was considered one of the most successful ad- 
vocates at the New Orleans Bar, specializing in commercial law. 

In the course of time Benjamin was retained as counsel in a number 
of important cases, such as Moore v. Hampden and U. S. v. Andreas 
Castillero, concerning Spanish grants. The “Creole” case on the importa- 
tion of slaves aroused no little international interest and difficulties, only 
to be finally settled by a Treaty with Great Britain. Benjamin’s brief in 
the slave cases went into the whole question of negro servitude and trade, 
and was later published for general circulation. 

Like many lawyers when they begin to do well in the profession, Ben- 
jamin entered politics and was elected to the State Legislature when he 
vas thirty-one. He was largely instrumental in the calling of a constitu- 
tional convention and was elected as a delegate in 1844-5. 

Not content with these activities, he also supervised a large sugar 
plantation, “Bellechasse,” a few miles from New Orleans, in which he 
had purchased an interest. He became something of an authority on 
methods of sugar extraction, writing on the subject. 

Mrs. Benjamin, desiring to live in her dear France, went there with 
their daughter to reside, and Benjamin made the rule of visiting them 
every summer. His mother and sister, to whom he was devotedly at- 
tached, resided in Beaufort, South Carolina, where he was also a frequent 
risitor, and, on his wife leaving for France, his mother and sister came 

stay with him at “Bellechasse.”’ There the mother died shortly after, in 
%47, and his elder sister then became the “lady of the house” in the con- 
tant social functions held on his estate. In the midst of success overflows 
‘-uined the cane and a $60,000 note, which Benjamin had endorsed for 
1 friend, was pressed against him. His sisters had to move away from 
the estate to a suburb, and Benjamin again kept bachelor quarters in town 
and increased his efforts in the practice of law. He was careful, how- 
ver, to conceal his difficulties and it was not known for years later what 
he had gone through. He went into partnership with one W. C. Micou 
until Micou died in 1854, and then with E. A. Bradford and John Finney, 
under the firm name of Benjamin, Bradford & Finney, which continued 
until the civil war. Bradford's continuing indisposition compelled him to 
retire, and P. E. Bonford took his place. At the height of the practice 
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of Benjamin and Micou they were making $75,000 per annum. Benjamin 
still carried on his political activities and interest in the plantation, and 
also became a movirig spirit in the organization of two railways. 

President Pierce offered him a seat on the U. S. Supreme Bench, but 
he declined, desiring to continue in the Senate, but this he later resigned, 
for, in 1861, Benjamin, loyal to his State and the Southern theories, de- 
fended Lousiana in her alleged right to secede and declare her inde- 
pendence. 

With the formation of the Confederacy, Benjamin continued his 
legislative and executive work in the new government, holding, successive- 
ly, the offices of Attorney-General, Acting Secretary of War, then Sec- 
retary of State. But above all he was the ever-ready counselor and com- 
forter of the President, Jefferson Davis, and has been styled “the brains 
of the Confederacy.” 

The innumerable difficulties and anxieties which beset those who took 
upon themselves the awful responsibility of directing the Confederacy of 
States in rebellion were borne by Benjamin with the optimism, courage 
and gentleness which ever distinguished him, and when finally he ac- 
companied what remained of the ruined government from Richmond, he 
alone, ‘tis recorded, remained in good cheer. He left Jefferson Davis’ 
party, by agreement, in Georgia, to make his way to the coast and thence 
to Mexico, planning to meet Davis there later, if possible. After many 
exciting incidents he finally eluded pursuit and arrived in Florida. Hav- 
ing learned that Davis had been taken, he determined to go to England, 
and employed two fishermen to take him to the Bahamas by open boat. 
Benjamin has left letters vividly describing his remarkable escapes and 
trials in this wild trip in an open boat desperately following the Florida 
coast, and then out to the islands. Safely arriving on Bimini Islands, he 
took a small sloop and made for Nassau. Improperly loaded, the little 
vessel sank some forty miles at sea. Escaping in time in the only spare 
boat, Benjamin and the crew drifted for hours until rescued by an Eng- 
lish lighthouse tender. Arriving at Nassau, he set out for Havana and 
then to his birthplace, St. Thomas. The close of a cycle that had com- 
menced there so many years since, and to be the start of another which 
would take him far beyond the seas! In a few days he left for England, 
but his vessel barely made the harbor, it having caught fire and burning 
badly when brought to haven. At last in England to start what was vir- 
tually his second career, he found himself practically penniless except for 
a few thousand dollars which he had gathered for the support of his fam- 
ily in France and America, but, which was nearly all lost in an English 
bank failure some months later. 

With no backward glance of regret and declining financial assistance 
proffered by friends, Benjamin busily set about establishing himself: he 
determined to study for the English Bar. He was entered at Lincoln’s 
Inn in 1866 and became a pupil in the chambers of Baron Pollock; with 
this famous lawyer he formed a warm friendship, though Pollock at first 
was loath to take him as a student. Benjamin set to study with usual 
energy but did not have to cover the whole period, as the Benchers passed 
a special rule in his favor so that he was, in fact, called to the Bar of 
England within six months instead of the usual five years. 


Commercial law was still his favorite and he naturally went the 
Northern circuit, which covered Liverpool, where he was known to some 
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extent to the merchants who had for years traded with New Orleans and 
knew of his successful practice in the States. 

For the first few years Benjamin was forced to practise the closest 
economy and during the period he wrote, in his spare time, articles for 
the daily press and was, for a space, editorial writer for a London daily. 
As is well known, neither the English barrister nor Bar student may 
engage in another occupation, the only exception being writing, and it 
was fortunate that he was able to make a living through this only avenue. 
Thus he repeated, in a way, his struggles as a young attorney in the 
United States. 

In 1868 he wrote his now famous work “On the Law of Sale of 
Personal Property,” and it at once became a most popular book with 
3ench, Bar and the attorneys, on both sides of the Atlantic. With the 
success of this work his fame as counsel also spread and he figured in 
several important cases. His fortune increased correspondingly until he 
was making over $75,000 a year. 

Benjamin greatly appreciated and took to heart the remarkable 
generosity and kindness with which the Judges and barristers of old 
England treated him, and the learned Judge before whom he argued his 
first brief sent him a note of welcome and congratulation. In fact, from 
the moment of connecting himself with the learned profession of the Bar 
in England, he was shown a consideration and friendliness which sur- 
prised him and he was regarded, as he himself said, “as one of us.” 

En passant, it is interesting to note that Benjamin was much pleased 
with the English barrister’s Court costume (the same as it is in Canada, 
except that there is no wig worn in the northern country), and when he 
later “took silk” as a Queen’s Counsel, he had his photograph especially 
taken to display his newly-acquired dress as Q. C. 

In 1880, when Benjamin was on another of his many trips to be with 
his wife and daughter in Paris, he had a street car accident and received 
injuries which marked the beginning of his decline. As a sequence, at 
Christmas, in 1882, when he was again with his wife and daughter in 
France, he became ill, and his physicians ordered him to give up his 
practice. He reluctantly retired from the Bar in 1883 and received many 
letters and press articles regretting his retirement. These renewed ex- 
pressions of regard were followed by one more ceremonious, for, on June 
30, 1883, the Bench and Bar headed by the Lord High Chancellor, the 
Lord Chief Justice and the Attorney-General, gave a great banquet in 
his honor, and it was attended by over two hundred and fifty of the 
leaders in the legal and judicial fraternities. It was then that Sir Henry 
James said: 

“The honor of the English Bar was as much cherished and repre- 
sented by him as by any man who has ever adorned it, and we all feel 
that if our profession has afforded him hospitality he has repaid it, amply 
repaid it, not only by the reputation which his learning has brought us, but 
by that which is more important, the honor his conduct has gained us.” 


_ He retired to the beautiful home in Paris he had so lovingly and 
painstakingly provided for his wife and daughter, and, on May 6, 1884, 
closed his life cycle. 


Gibbon in his “Decline and Fall of the Roman Empire” says: 
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“The honor of a liberal profession has indeed been vindicated by 
ancient and modern advocates, but in the decline of Roman jurisprudence 
the noble art, which had once been preserved as the sacred inheritance of 
the Patricians, was fallen into the hands of freedmen and plebians, who, 
with cunning rather than with skill, exercised a sordid and pernicious 
trade.” 

Benjamin was one of the “modern advocates” who “vindicated the 
honor of a liberal profession.” What more can be said ? 





THE LAWYERS’ HEREAFTER’ 


When the legal fraternity, weary of breath, 

Sought relief from terrestrial trials in death ; 

When they’d all had enough of contentions and strife, 
Then longing for peace, they signed a release 

Of the bodies whereof they’d been tenants for life ; 
Whereupon, it is said, without further delay, 
“Communis mors omnibus” took they away. 

And when they were ready, each man in his place, 
With a wild, ghostly cheer, they quitted this sphere, 
And sailed through the star-sprinkled regions of space. 


Never was seen such a motley throng, 

With wigs so large, and with robes so long: 

There were Judges, solicitors, barons, and clerks, 
Chief Justices, authors of learned law works, 
Reporters, attorneys of different degrees, 

Lots of Q. C.’s, scores of C. B.’s, 

And a numberless host of profound LL.B’s. 
Onward they sped with astonishing ease, 

Till the earth and the moon looked the size of two peas; 
But at last they emerged from the regions of night, 
And splendor celestial burst full on their sight. 
The omnibus stopped at the pearl-covered gate, 
And all were well pleased—but I’m sorry to state 
That, when they alighted, their hopes were all blighted 
By being informed they had not been invited, 

And had to go elsewhere; as sure as fate; 

While right in the gateway a glittering sentry 
Waved a fiery sword, to resist tortious entry. 

What a commotion wes caused by the news! 
Bacon, L. C., had a fit of the blues; 

Littleton swore they had not had their dues 

In being regarded like Turks or like Jews: 
Clamors were heard on every hand; 

Some of the band with a good deal of sand 
Claimed estates-tail in the heavenly land. 

“T’, faith,” exclaimed Coke, “this passeth a joke; 
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*The foregoing by a Mr. E. A. Blake, Jr., may have appeared elsewhere. How- 
ever, it has been sent to us and may idle away a lawyer’s time in hot weather.— 
Epitor. 


™ 


PFO DRIES It LF * ‘eed 
x 








ed by 
idence 
ice of 

who, 
icious 


d the 


w- 


THE LAWYERS’ HEREAFTER 










By my halidom, somebody’s neck shall be broke!” 
And he drew up a writ, just to make things completer, 
Headed “Doe on demise of Lord Coke vs. Peter.” 

But when he walked up to the gate, it is said, 

The guardian saint, as a means of restraint, 

Just broke the sword “molliter” over his head. 

Then the janitor poked his head out of the casement, 
Exclaiming, “No room here, apply in the basement!” 
And with mutterings loud, the grumbling crowd 
Remounted the wagon, while every one vowed 
That so gross an injustice should not be allowed. 

















Then Death, on the box, with a skeleton grin, 
Drove them out by the very same way they’d come in, 
And putting the brakes on, for fear of a spill, 

i Whipped up his lean horses and started down hill. 

4 Straight downward they went, past the comets and stars, 
4 Past Mercury, Jupiter, Venus and Mars. 

4 Lord Holt, with a frown, looking mournfully down, 
Said to Hawkins, the author of “Pleas of the Crown,” 
“Ne’er have you seen in your practice, I wis, 

Such a case of descent by an heir-ship as this.” 

Soon, as they fell, a sulphurous smell 

Announced their approach to the Devil’s hotel; 

They stopped at a door which presented this sign— ii 
“Apply at the office. Please get into line.” i | 
But ere they could even get down from the stage 4 
A devil in red, with two horns on his head, ; 
Delivered these sentiments, much to their rage: i 
“T’m sorry to hinder your further progression, 
But really I can’t let you into possession: 

I’m under strict orders to take in no boarders 

Who’ve ever engaged in the legal profession. 

The fact is, my friends, this hotel is too small; 

What in hell do you think we could do with you all?” 





























They were silent and dazed, and greatly amazed, 
For they’d never expected the point would be raised. 

Exclusion from heaven was certainly sad, 

But this second repulse seemed a little too bad: b 
The Devil, they said, was evading in fact 

Liability under the Inn-Keepers’ Act. 

But what should they do, and how should they begin it? 

It was easy to see, by reflecting a minute, 

As for heaven or hell they were simply not in it. 















At last they resolved, like the pigeon of old, a 
To find some retreat for the soles of their feet, | 
i 





Paved neither with good resolutions nor gold. 
So paying the driver the sum that they owed, 
They promptly set out to secure an abode. 
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Whereabouts they discovered it, we do not know ; 
Nor how many years, ’mid hopes and fears, 
They hunted the universe high and low: 

This is as certain as certain can be, 

They at iast became seised of a close in fee 
Somewhere out in the distant sky ; 

And they dwell on high, as the years go by, 
With never a care and never a sigh. 

And oft at even time, ‘tis said, 

When the lamps are lit and the board is spread, 
They cheer the hours with genial mirth, 
Recalling the days that they spent on earth. 
Such a banquet is spread on the table of law 

As never a mortal attorney saw: 

Slabs of law-calf instead of veal, 

Juicy fat cases served up on appeal, 

Actions of trover, remainders over, 

And an excellent digest to settle the meal. 

They drink the best wine that there is to be had, 
In liv’ry of seisin the servants are clad. 

The food is served up on folio plates ; 

They sit on Reports from the different Courts, 
Especially those from the Western States. 
Three ladies enliven the jovial scene, 

Whose names are right well known, I ween— 
Bar-maids, whose characters might be cleaner, 
Miss Feasance, Miss Joinder and coy Miss Demeanor. 
Ever they live in perpetual bliss ; 

What happier end could destiny send 

To an honest and painstaking lawyer than this ? 


And ever since then, when a lawyer dies, 
And his soul passes on beyond the skies, 
Come he from near or come he from far, 
He’s judged by the great immortal Bar ; 
And, if he is found without legal sin, 
They open their circle and take him in; 
But if he has lied, or even tried 

To use false means to help his side, 

He is cast adrift into empty space, 

And never shall find, a resting-place. 





Where a transfer of money or property is made by an insolvent 
debtor on the eve, and in contemplation of bankruptcy, in pursuance of a 
deliberately formed scheme to defraud his creditors generally, and the 
method of carrying out the fraudulent plan so formed was to pay certain 
creditors in full, it falls within the provisions of section 14b (4) of the 
Bankruptcy Act and bars the right of the bankrupt to a discharge. 
Farmers Savings Bank v. Anton (C. C. A. 8th Cir.), 4 Am. B. R. (N. 
S.) 675. 













ylvent 
-ofa 
d the 
ertain 
f the 
large. 


_ (N. 


RANDOLPH FAMILY CENTURY OF SERVICE 209 


RANDOLPH FAMILY’S CENTURY OF SERVICE 

A span of service begun one hundred years ago, when the late Su- 
preme Court Justice Joseph F. Randolph was admitted to the bar on May 
12, 1825, was completed last Tuesday (May 12, 1925), by his son, Joseph 
F. Randolph, who quietly observed in his home, at 18 Elm street, Mor- 
ristown, a centennial believed to be unique in the legal history in New 
Jersey. So far as is known, no other family has been represented before 
the Bar of the State continuously by father and son for a complete 
century. 

Intimate of Elihu Root, Joseph Choate, the Pitneys and other na- 
tionally famous legal and judicial figures of a bygone generation, Joseph 
F. Randolph, member of a family of noted lawyers, has retired from the 
turmoil of Bench and Bar to spend the remainder of his days in the study 
of the involved science that has held him in its grip almost since his birth. 

Retired, but not idle, for the centennial was marked by the publication 
by Soney and Sage Co. of Newark of his latest legal work, “Succession 
Statutes Since 1860 in New Jersey, New York and Pennsylvania,” the 
result of years of research and study, and intended as a guide “to exist- 
ing and past legislation” on the subject. 

“In remembrance and conclusion,” the dedication reads, “of 100 
years’ work by Joseph F. Randolph, father and son, as members of the 
New Jersey Bar, 1825-1925.” 

While his eighty-two years have brought him experience, vision and 
wisdom they do not find him cynical or afflicted with the melancholia of 
advancing age. Instead, he stands a snowy-haired, erect, patriarchal fig- 
ure, serene in the realization of a full, well-spent life of activity, enjoy- 
ing perfect health and the fruits of a half century of honorable service 
in an honorable profession. 

An elder of the prominent South Street Presbyterian Church and a 
staunch Fundamentalist in matters of faith, he is unalterably opposed ‘“‘as 
a principle of law” to the Eighteenth Amendment. He thinks the mod- 
ern age is decadent, but is loathe to criticize it too severely. 

“Do you find life much different than it was when you were admitted 
to the Bar?” he was asked. 

His wise old eyes twinkled and he smiled. 

“Yes, I do,” he replied. “The young people now are more irreligious 
and irresponsible than those of the older generation, but then, every gen- 
eration when it grows old feels the same about the new, and I look at 
things a good deal differently than I did years ago. 

“IT can remember when I was young my father sometimes referred 
to ‘the good old days’ and took no pains in concealing his belief that the 
youngsters of his day were immeasurably superior to those of mine. And 
he said his father felt the same way about his own generation. So there 
you are.” 

Mr. Ran@olph said that while spiritually and morally the young men 
of to-day are undoubtedly inferior to their fathers and grandfathers, 
“physically they are far superior.” 

“It’s hard to judge a man accurately,” he continued, “for I have 
known men who I thought were abandoned profligates, yet who, under 
certain circumstances, showed that they possessed fear of God, character, 
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self-control. I was compelled to alter entirely my opinions of them. You 
see what grave danger there is in drawing conclusions from superficial 
premises.” 

In general, Mr. Randolph finds a vast improvement in American law 
and legal procedure. Both have been simplified to a point where justice 
may be obtained with some degree of expedition, he pointed out, compar- 
ing modern methods with many in use a half century ago. 

As an example of old-time red tape, he cited a case which called his 
father to England. He discovered that the solicitor for an estate had 
died and that before the new solicitor could begin work and accept a re- 
tainer custom demanded four years of litigation to obtain the signature of 
the executor to a document certifying the right of the new lawyer to act. 
Justice Randolph, with characteristic American impatience, brushed aside 
the solicitor’s involved plan, went around to the office of the executor, ob- 
tained his signature and returned in half an hour. 

During later years Mr. Randolph believes England has even out- 
stripped America in eliminating what he refers to as “the old fiction of 
the law.” + 3 

From the moral standpoint he holds that “prohibition has done more 
harm than good.” He said: 

“It seems hard to convince some well-meaning people that you can’t 
create a moral consciousness by legislation. A man can be kept from sin, 
from lust, from gluttony, or from drink only by something within him- 
self, call it self-control, conscience, character, fear of God, or what you 
will. If he hasn’t one of those things, no government can exercise them 
for him. And that’s the beginning and the end of this incursion into the 
sumputary legislation. 

“It appears to have halted America’s progress toward national tem- 
perance and it has brought all law into more or less contempt. If people 
don’t believe in a law, you can’t get it enforced. That’s been proved again 
and again since the establishment of trial by jury. 

“Our bootleggers would be compelled to go out of business were it 
not for the support, patronage and encouragement of the public. The 
Eighteenth Amendment, too, has established a dangerous precedent in 
that it has shown that no measure is too radical or too fantastic to be 
made a part of our fundamental law. The situation becomes more men- 
acing when we realize that it needs but little more than 4,000 votes to 
amend the constitution.” 

Mr. Randolph thinks it “extremely unlikely” that the Eighteenth 
Amendment will ever be repealed, but “it is entirely probable” that within 
a few years the Volstead act will be permitted to die of disuse. 

Cousin and professional 4ssociate of the late Judge Bennington F. 
Randolph, one of the organizers of the Equitable Life Assurance Society 
of New York and the Central Railroad of New Jersey, Mr. Randolph 
was born in New Brunswick in the home of another cousin, Theodore 
F. Randolph, Governor of New Jersey from 1869 to 1872. The family 
is one of the oldest in America, the pioneers landing in Massachusetts in 
1630. Five years later Edward F. Randolph moved to Piscataway, in 
Middlesex County, and founded the New Jersey branch. 

Supreme Court Justice Randolph, his son says, had but one boast, 
that he belonged to a family of “God-fearing men, American citizens, 
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owning a piece of land and caring for it.” The elder Randolph was a 
Whig member of Congress in 1841 to 1843. 

Mr. Randolph entered Yale University and was graduated with the 
class of 1862. He entered Columbia Law School and was admitted to 
the Bar in 1867. Later he formed the firm of Randolph, Condict & 
Black, the present Supreme Court Justice, Charles C. Black, being the 
junior partner. 

In 1887 Chancellor Alexander T. McGill appointed him an Advisory 
Master in Chancery and he was also named a Referee in Bankruptcy. He 
practiced in fifteen States, his offices being in New York and Jersey City. 

In 1882 he was mentioned for Vice-Chancellor, but one of the early 
Vice-Chancellors opposed his selection on the ground that he was “a 
country lawyer.” ‘The argument was fallacious, in view of his large 
practice in New York, but it carried weight with Chancellor Theodore 
Runyon and the place was given to John T. Bird. 

Mr. Randolph hasn’t written his memoirs, and he says he never will. 
For an octogenarian to tell the whole truth and nothing but the truth, he 
holds, would not only be unwise but impossible. His writing will be 
confined, as it has in the past, to legal works and to theological studies. 

Referring to his interest in religion, he recalled that his first Sunday 
School pupil was the present Chief Justice of the New Jersey Supreme 
Court, William S. Gummere, who, with his brother, Samuel, attended the 
First Presbyterian Church in Trenton.—Newark Sunday Call. 





A UNIQUE ENGLISH BARD IN LAW' 


Would it be fair to call Lord Neaves the Nineteenth Century Justice 
Darling ?—fair to either, I mean. These notes may form the best an- 
swer—or at any rate some sort of an answer. The curious may probe 
deeper if he can come upon a little brown cloth volume published in 
Edinburgh in 1875 and long since out of print. It bears no author’s name 
or initials, but it was written by Lord Neaves, and its title is “Songs 
ind Verses, Social and Scientific, by an old Contributor to Maga.” Most 
were written 80 years or more ago. 

Maga, the reading world will remember, is “Blackwood’s Magazine,” 
one of the oldest of old-timers in periodical literature. Even a century 
ago the position of Blackwood’s was established. Morover it was unique ; 
for such pens as Jeffrey’s, Lockhart’s, Christopher North’s, Brougham’s, 
plied for it. Many of the finest wits of the Scottish Bar competed for 
‘ntry to that choice circle. Neaves throve in Blackwood’s lusty boyhood. 
He had been an advocate of noted power before the Bench claimed him 
arly in life; and a Senatorship of the College of Justice, as a judgeship 
'f the Supreme Court of Scotland is officially known, brought him more 
time and an untroubled atmosphere for scholarly pranks. 

For Lord Neaves was scholarly, profoundly so—he even became the 
grave Lord Rector of a University. Classics, History, Philology, Phil- 
sophy came naturally to him; and as a citizen and something of a social 
and educational reformer he was not behind the times. Yet he sang, 
actually sang, his own inspirations. And he justified it; for these were 


‘The following article is by Mr. G. C. Thomson of Swift Current, Canada, and 
appears in the April number of “The Canadian Bar Review.”—Ebiror. 





212 THE NEW JERSEY LAW JOURNAL 


convivial days. To Neaves, Grimm’s Law was as familiar as the Civil 
Law, and a song of nine verses explores the theme, until, having con- 
fused his hearers with Grimm and Muller, Mithridates and Bopp, he ends: 


“The speech of Old England for me, 
It serves us on every occasion ! 
Henceforth, like our soil, let it be 
Exempted from foreign invasion. 
It answers for friendship and love, 
For all sorts of feeling and thinking ; 
And lastly, all doubts to remove, 
It answers for singing and drinking.” 


Singing and drinking! Often the wise Judge jested on these, and 
no doubt dallied by the table. But the jests had a practical side. Neaves 
was happy in pondering the discoveries of scientific contemporaries, and 
in passing these on to a larger public in a guise more agreeable to the 
unlearned. So he hurrays for the “Inoculation of Science and Art”; 
finds more than one moral in Dust and Disease ; and tells us that : 


of most of life’s ills you may make a clean cut, 
lf you breathe through your nostrils and keep your mouth shut.” 


Ages before, Rabelais had given an illuminating hint of the service 
human appetite had done in developing the arts of life. Because the 
stomach cried out for novelties so did all progress come. Master Gaster, 
said Rabelais, was the first Master of Art in the world. On this text 
Neaves discoursed : 


“An ingenious fellow was Gaster, 
Though he caused us a little disaster: 
For if you'll look in 
To our first parents’ sin, 
It was partly the greed of this Gaster.”’ 


It was an attractive theme, and to it Neaves devoted a second sermon, 
easily jogging like this: 


“After living some ages on water and greens 
Gaster found out that bacon ate nicely with beans ; 
And he also found out that, to moisten such food, 
Something better than water was needful and good. 
The Nymph of the Well owned that Bacchus surpassed her, 
And gave way to the Grape as the liquor for Gaster.” 


And the inevitable warning, for Neaves was a Scot, and your Scot is 
born into this world a preacher: 


“Yet if Gaster would stay in his natural state, 

His exactions would seldom be grievous or great. 

But Luxury comes with suggestions officious, 

And Cookery tempts him with dishes delicious, 

And the Doctor’s called in, with his rhubarb and castor, 
To remove the said ills of poor surfeited Gaster.” 
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In Lord Neaves’ day throve such stout platitudinarians as Samuel 
Smiles and Martin Tupper. Tupper’s “Proverbial Philosophy” was just 
a little too proverbial. Victorian punditism needed some pinching, and in 
1864 Neaves supplied the need with his own version of the proverbs: 


“O blessings on the men of yore 
Who wisdom thus augmented, 
And left a store of easy lore 
For human use invented. 


. “The man who would Charybdis shun 
Must make a cautious movement, 
Or else he’ll into Scylla run— 


e, and Which would be no improvement. 


Neaves 

's, and “The fish that left the frying-pan, 

to the On feeling that desire, sir, 

Art”; Took little by their change of plan, 
rr When floundering in the fire, sir. 


“Your toil and pain will all be vain 

ervice * To try to milk the bull, sir; 
se the If forth you jog to shear the hog, 
aster, You'll get more cry than wool, sir. 
5 text s: ’Twould task your hand to sow the sand, 

Or shave a chin that’s bare, sir ; 

You cannot strip a Highland hip 
Of what it does not wear, sir.” 


Fast to the Humanities, as old Scotsmen called Greek literature, did 
these Edinburgh worthies cling. In the middle of Victoria’s reign men 
till commonly read Greek for recreation. Hellenic Clubs flourished, and 
the learned, who, might never have heard of electricity, and might have 
some doubt as to the existence of America, gathered to dine on chicken 
favoured with port wine and Greek verses. To such a club the sprightly 
Neaves made his contribution, in English this time, to justify their doings 
igainst the shopkeeping spirit that asked the value of dead Greek. 


“The truths that old Homer so gloriously sung 
The spirit of Plato as nobly has said ; 
The sweets of Hymettus distil from his tongue, 
And a half-divine halo encircles his head. 
Of love and of beauty, 
Of drinking and duty, 
He makes his own Socrates worthily speak ; 
The famous old codger, 
A regular dodger, 
Will teach you some tricks in your reading of Greek.” 


‘The Proposal of Poltys’” was another classic, in even more rollicking 
style. Poltys was the peaceful king of Thrace who tried to prevent the 





214 THE NEW JERSEY LAW JOURNAL 


Trojan war with his noble offer to compensate Prince Paris. If Paris 
would only give back Helen to her proper husband, and go home quietly 
like a good neighbor, he, Poltys, would let him have a gift of his own two 
comely wives. 

Classicist as he was Neaves held progressive views on education. It 
worried him that “fusty old fogies, Professors by name” should shut up 
the doors of knowledge against half of mankind. The Salic law against 
college lore and honours was a thing this reformer of 1860 could not 
abide. Why should not a woman be a doctor? he tartly asks: 


“She would blunder in physic no worse than the rest, 
She could leave things to Nature as well as the best ; 
She could feel at your wrist— 


and one can imagine the impressive pause the noble singer would make, 
until, perhaps, any medical victims present had hoped his memory would 
break down, 


“She could feel at your wrist, she could finger your fee ; 
Then why should a woman not get a degree?” 


But the Judge finds consolation both for women and for himself that 
“without a degree see how well the Sex knows how to bind up our wounds 
and to lighten our woes”; and, audacious as a flatterer as he is dashing 
as a champion, the poet ends 


“So I wonder a woman, the Mistress of Hearts, 
Would descend to aspire to be Master of Arts; 
A ministering Angel in Woman we see, 

And an Angel need covet no other degree.” 


Into his ballads Lord Neaves could write legal lessons too: Witness 
his lecture on the payment of Tithes, and that other on the constituents 
of marriage according to the law of Scotland. The student would not be 
likely to forget these; nor should any gathering of advocates forget to 
join in the singer’s gratitude— 


“Ye Lawyers who live upon litigants’ fees, 
And who need a good many to live at your ease; 
Grave or gay, wise or witty, whate’er your degree, 
Plain stuff or Queen’s Counsel, take counsel of me. 
When a festive occasion your spirit unbends, 
You should never fotget the Profession’s best friends ; 
So we'll send round the wine and a bright bumper fill 
To the jolly Testator who makes his own Will.” 


Lord Neaves joked at his distinguished brethren too. There was the 
dead and gone Monboddo, an eccentric, but a man of deep learning. Lord 
Monboddo had long speculated on the descent of Man, and had been 
laughed to scorn by the opinion of pre-Darwinian day, for Monboddo 
died in 1799. His theory sounded outrageous then—that as Man de- 
veloped through his approaches to civilisation he gradually rubbed his 
needless tail away by the habit of sitting. The rudiment, however, was 
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A UNIQUE ENGLISH BARD 









left. Of Monboddo Dr. Johnson said he was as proud of his tail as a 
squirrel. So one of Neave’s catching songs was to the memory of Mon- 
boddo. Here is a single verse: 






“Though Darwin now proclaim the law, 
And spread it far abroad, O! 
The man that first the secret saw 
Was honest old Monboddo. 
The architect precedence takes 
Of him that bears the hod, O! 
So up and at them, Land of Cakes, 
We'll vindicate Monboddo.” 














It may be feared the good Judge was hardly orthodox on some of the 
j pieties of his age. Edinburgh led all Scotland in her churchgoing, and 
Z Sunday was, to the carnal, a day of wrath. Every item of week-day 
; solace, however innocent, was barred. So Lord Neaves wrote a lyric for 
Saturday night, whose burden was— 








“We can’t for a certainty tell 

What mirth may molest us on Monday ; 
But at least, to begin the week well, 

Let us all be unhappy on Sunday.” 








I have hinted at drinking. On that habit we know nothing to the dis- 
credit of our Law-giver, but he was certainly no fanatic of the teetotal ' 
army. Three or four of his most catching songs honoured the Vine. 
One is still found in some song collections—‘I’m very fond of water.” ‘4 
The chorus ran— at 














“I’m very fond of water, { 

I drink it noon and night; 
No mother’s son or daughter 
Hath therein more delight.” 







But it was no unmixed love! One verse will suffice to show the flow of 
this lover’s sentiment : 










“At luncheon, too, I drink it 
And strength it seems to bring; 
When really good I think it 
A liquor for a king: 
But I forgot to mention— 
Tis best to be sincere— 
I use an old invention 
That makes it into Beer.” 

















Old preconceptions die hard, one odd survival being the notion that i 
the Scot leads the world in drunkenness. So it may surprise some people ai 
to be told so long ago as three generations back a weighty agitation was ' 

; sweeping Scotland in favour of Prohibition. The guise of it was Local 

Veto. Year after year a Scottish Permissive Bill making it permissive 

for localities to close their licensed saloons was doggedly introduced into 
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Parliament. The Scots however chose the longer cut to Temperance— 
education. Only in the last decade has a similar “Repressive Bill” been 
put into being. That Lord Neaves did not relish the proposal may be 
guessed from these verses: 


“Pray, what is this Permissive Bill 
That some folks rave about? 
I can’t, with all my pains and skill, 
Its meaning quite make out.” 
O it’s a little simple Bill 
That seeks to pass incog., 
To pérmit me—to prévent you— 
From having a glass of grog. 


“However well a man behaves, 
Life’s pleasures must he lose, 
Because a lot of fools or knaves 
Dislike them or abuse?” 

O yes, and soon a bigger Bill 
Will go the total hog, 

And pérmit me—to prévent you— 
Having mirth as well as grog. 


“O yes, a big Permissive Bill 
Will go the total hog, 
And pérmit me—to prévent you 
Having Liberty, Mirth, or Grog.” 


So we get the measure of the man, even in his off-time; not a jester 
merely, and assuredly not a pedant. Wearing, as still does his mellow 
compatriot Sir Charles Darling (for Darling, too, is the son of a Lowland 
Scot), a weight of learning lightly, Neaves left his mark on great calf 
volumes as on the hearts of a wealth of friends, and adorned even the 
shining age of Victoria. 





SELF-SUPPORTING PRISONS 


The control over prisons throughout the United States is decentral- 
ized. There are three Federal prisons under the Federal Department of 
Prisons ; forty-eight State penal systems, each with a different organiza- 
tion, which often divides authority among several boards; two hundred 
city or municipal penal departments, and approximately twenty-five hun- 
dred county jails, the latter having State supervision in only ten States. 
The 1916 census puts the cost of operating penal institutions throughout 
the United States at approximately $37,451,400 per year. Approximately 
165,000 persons are incarcerated, making a daily per capita cost of .63ICc. 

England and France have centralized their penal systems. This is 
impossible in the United States from a governmental point of view. The 
movement for centralization is tending to draw the county penal institu- 
tions under the same control as the State system, but even this will have 
its limitations where the county and city are one. Unless the “home-rule 
movement” for cities is to be given up, the city penal system will never 
become part of the State system. In turn, as long as the State system of 
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government in this country lasts, the State prison systems will not become 
integral parts of the Federal prison system. 

The management of the penal institutions in twenty-five out of the 
forty-eight States is joined with that of the eleemosynary institutions. 
In the State and State-aided eleemosynary institutions, including the cor- 
rectional, there are 520,138 people to be housed and fed. To this number 
must be added the 64,321 persons in service for the care of these people, 
who are also housed, fed and clothed. The term “welfare” is coming into 
use to cover the combined penal and eleemosynary departments which, in 
round figures, cost $118,152,548 per annum. 

In the purchase of supplies for their welfare departments, 41 States 
have a centralized, or group centralized, purchasing system. All the 
larger cities have a central purchasing office. One hundred and twenty 
offices, therefore, purchase the supplies for the welfare departments. It 
is estimated that $700,000,000 is spent annually by the forty-eight States 
and thirty-three cities for the purchase of their supplies, of which 60 per 
cent. is for the welfare departments. 

The cost of operating these welfare departments is lessened by the 
work which is performed by the wards of the State. The value of this 
work, as a whole, is impossible to ascertain, as no estimate is ever made 
of the value of the labor of inmates employed in the running of institu- 
tions or in repair and reclamation work, while little is known of the 
value of farm products and supplies manufactured by the institutions for 
their own consumption. We know that institutional farms aggregating 
409,140 acres, owned and leased, produce supplies for institutions in the 
prison group, the hospitals for the insane and the institutions for the 
feeble-minded. 

It will be seen that on the information available it is impossible to 
estimate accurately the value of the intermural work of persons confined 
in prisons throughout the United States, and the question might be raised 
as to what would be the fair way to estimate the value of such work. 
Should it be estimated on the value of free labor secured to do this work, 
it must be borne in mind that a premium would have to be given free 
laborers to induce them to do many of the menial tasks now performed 
by the inmates. 

For general discussion it is necessary to endeavor to ascertain the 
value of this work, because the public never figures on this labor and 
believes the cost of maintaining the institutions to be the amount for 
which it is taxed. In the movement to make prisons self-supporting the 
public conception is based upon a reduction in the rate of taxes to the 
point where the taxpayer will not find the cost of these institutions re- 
flected in his tax bill. If, therefore, we credit the prisoner with the value 
of this labor, we must in turn, under a wage system, charge him his pro 
rata of the cost of running the institution. This is the only legitimate 
means whereby the burden of maintaining prisons can be lifted off the 
taxpayer. 

Self-supporting prisons mean, of course, that every prisoner shall 
work who is capable of working and by the sweat of his brow pay for his 
maintenance and the other costs of his incarceration. There are many 
humane persons who do not believe that the question of the prisoner pay- 
ing his way is as important as his rehabilitation and his return to society 
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in a physical and mental condition that will insure his leading an honest 
and productive life as a member of the community. Still others go 
further and contend that his success after his release depends upon his 
having learned a trade, having earned wages in that trade which went 
regularly to the support of his home and his dependents, who are await- 
ing him upon his release. A compromise between these two ideas is found 
in the executive order issued by Woodrow Wilson, which was drafted by 
Samuel Gompers and others interested in the betterment of prison in- 
dustries. It provided for wages for prisoners based upon the wages 
prevailing in the vicinity in which the institution was located and from 
which were to be deducted the pro rata cost of maintaining the inmates. 
Such a proposal, developing as it did out of the War period, postulates 
an adequate prison system as a fundamental basis for its success. 

All attempts to develop an adequate prison system have been 
thwarted by the difficulty of installing productive labor with product 
marketable in a manner not inimical to the best interests of industries 
throughout the country. 

An effort was made to solve these difficulties by the restriction of 
prison production to consumption within state institutions and depart- 
ments. This proved too limited when applied to any but States with a large 
institutional population. An adequate program, developing out of the work 
of the War Prison Labor Section of the War Industries Board, known as 
“States’ Use,” was pressed as a War emergency. Under the centralizing 
power of the War Industries Board a beginning had just been made when 
the Armistice caused the dissolution of the War Industries Board, leav- 
ing to the National Committee on Prisons and Prison Labor, which has 
been a part of its prison section, the responsibility for carrying on the 
development, despite the fact that the power of the War Industries Board 
was gone 

The forty-eight States, the cities and counties needed to be brought 
into accord, securing their co-operation without offending their sov- 
ereignty. The facts as to the prison industries in the forty-eight States. 
the cities and counties and their supply requirements had to be gathered 
by the National Committee on Prisons and Prison Labor. With these 
facts gathered, a conference of the official prison plant managers was 
called in Washington. This conference accepted the principle of “States’ 
Use” and emphasized the need for the application to state purchase of 
the War Industries Board principles of standardization of supply specifica 
tions and allocation to each State of the commodities which it is advisable 
it should sae. 

This conference recognized officially the Associates for Government 
Service, Inc., which had beew organized to carry out, on a public service 
and non-profit making basis, the marketing phases which the dissolution 
of the War Industries Board left to private initiative. 

The Prison Indu astrial Conference, through a Committee on Stand- 


ards 

to interest the Secretary of Commerce in the ‘appointment of a “spec al 
Committee on Standard Specifications, made up of representatives of or- 
ganizations which, like the Associates for Government Service, the United 
States Chamber of Commerce and the National Association of Manufac- 


turers, were interested in standardization. 
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The Secretary of Commerce also called together the official purchas- 
ing agents for the States and cities and the National Committee on 
Prisons and Prison Labor. They unanimously agreed to accept the 
standards which the Advisory Committee should work out in both the 
fields and State purchase and State production. 

To secure co-ordination of all the States in the broad program, an 
appeal was made by the Governor of Virginia to the Conference of Gov- 
ernors, held at West Baden, Indiana, October, 1923. He pointed out 
that the State of Virginia was ready to buy, and had already bought, 
prison goods manufactured in other states through the Associates for 
Government Service, and that it was anxious to sell through the same 
medium its own prison products. 

The Governor of New Jersey, presiding at the meeting, urged the 
Governors to purchase the products of each other’s prisons and to join 
in the allocation of prison industries. By unanimous vote the representa- 
tive of the National Committee on Prisons and Prison Labor was asked 
to explain how participation in this work could be brought about. The 
need of zone conferences to carry on the details of the allocation of 
prison industries was presented and, by general consent, the idea of these 
confe Fences WAS acs epted 

The announcement in September, 1923, that large business inter- 
ests, which had been exploiting the prison industries for their private gain, 
vere willing to withdraw, precipitated the demand of certain States that 
the work on allocation should begin at once. The State “ Utah faced idle- 
ness because of the withdrawal, as the result of court action, of the prison 
contractor. The Governor of Utah demanded immediate action and, 
vithin three weeks, was supplied with recommendations which solved his 
immediate problem and met with the approval of the Ut ah Manufacturers’ 
\ssociation, which had forced the court action prohibiting the contract 
The Governor, in accordance with the recommendations prese ented to him, 
sued the call for the first zone conference on the allocation of prison in- 
lustries. His letters calling the conference were personally delivered 
by a representative of the National Committee on Prisons and Prison 
Labor to the Governors of the other States in the inter-mountain zone— 
New Mexico, Arizona, Montana, Idaho, Nevado, Colorado and Wyom- 
ng. The invitation to send a representative was accepted by all the Gov- 
tnors and the delegations planning to attend in practically every instance 
nelude the Governor, members of the prison boards, wardens, state pur- 
hasing agents and representatives of the local manufacturers’ associa- 
ons and federations of labor. 

The report of this practical and comprehensive development, made 

a special conference called by the annual] meeting of the American 
‘deration of Labor, led that organization to join with the National Com- 


mittee on Prisons and Prison Labor and the General Federation of Wom- 


‘1's Clubs in an unqualified endorsement of the “States’ Use” principle. 
‘ollowing this declaration, ti ve Committee of the United States 
chamber of Commerce and th ive Committee of the National 
‘iation of Mar nutact Irers asked oa invitations tor their representa- 
to the Utah Conference, and delegates have already been appointed 
rom these associations wee the American Federation of Labor 
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Legislative approval has been received from the only Legislature in 
session in the zone—Montana—which, while called for retrenchment and 
cutting down of a budget previously passed, appropriated liberally for the 
expenses of the Montana delegates to the conference. 

The Utah conference will take place April oth, roth and rith. The 
Southern States, led by Alabama, are demanding that a zone conference 
be held at once in that section. The completion of the work of alloca- 
tion in these zones will be followed as rapidly as possible, by conferences 
in other zones as the passing emergency presents itself. These confer- 
ences will help the States by enabling them to get the work on their own 
prison industrial problems, with the assurance of cooperation on the part 
of the forces which previously retarded their development. The National 
Committee on Prisons and Prison Labor will organize the backing of 
State officials by its own local organizations, the State Federations of 
Women’s Clubs, the State Federations of Labor, the Manufacturers’ As- 
sociations and Chambers of Commerce. State appropriations, secured 
through the moral sentiment of these groups in each State, can be relied 
on to build up the State prison systems. The marketing of the prison 
product will also aid in this development and the Associates for Govern- 
ment Service is organized to do this work. 

Freed in their industrial development to grow along the lines effict- 
ency and sanity suggest, the prison systems throughout the United States, 
Federal, State and city, are destined not only to become self-supporting 
but to include in the service they render the prisoners, in return for the 
payment made by the prisoners, many facilities which have been imposst- 
ble under the extravagant system of inefficiency which has prevailed while 
the taxpayers’ money has been used. The rehabilitation of the prisoner 
by a method of “remaking” is destined to supersede the present imane 
methods of prison discipline. The physical defects of the prisoner, his 
mental vagaries, will become a necessary part of the study of penal ex- 
perts and their correction will be necessitated by the daily exigencies 
of the penal industrial system. To those whose interest is in this remake 
process it needs to be pointed out that it will be some years before the 
“hard-boiled” taxpayer will support a political regime which appropriates 
lavishly for this most necessary work. Given half a chance, however, 
the new penal industrial system will meet the demand of the taxpayer 
that prisons be self-supporting, while these facilities will be added there- 
unto because they are necessary to its growth. 

Thus we are contemplating much more than self-supporting prisons. 
Out of the present movement there will be definite economic gain. As 
was pointed out in a recent article in The Survey, “To estimate the eco- 
nomic gain we have but to figure the saving from the new methods in 
purchasing public supplies, the saving in maintenance of the prisoners 
who will become self-supporting, the saving to the charitable institutions 
which will not longer be called upon to care for their dependents. What 
t will mean to turn out competent workmen from our prisons, rather 
than confirmed criminals, it is for the insurance companies, the surety 
companies and the police to estimate.”"—E. Stagg Whitin, of Committee 
on Prison Labor, New York City. 





ire in 
it and 
or the 


The 
rence 
lloca- 
‘ences 
nfer- 
own 
» part 
tional 
iw of 
is of 
y As 
cured 
relied 
rison 
vern 


-fict 
tates, 
rting 
r the 
YOSSI 
while 
soner 
nane 
, his 
| ex- 
ncies 
nake 
» the 
lates 
ver, 
ayer 
lere- 


ons 

As 
eco- 
s in 
ners 
ions 
Vhat 
ther 
rety 
ittee 


HOW DO CLIENTS SELECT A LAWYER? 


HOW DO CLIENTS SELECT A LAWYER? 


In my thirty years of active, general practice of the law, I have tried 
to analyze the motives which induce clients to go to one lawyer rather 
than to another, and [ have made it my invariable custom to try to trace 
the source of, and causes for, new business coming into my office. Be- 
sides, | have frequently talked with laymen and with members of other 
professions on this interesting subject. In the hope that what I am writ- 
ing will interest and be helpful to my brethren in the law, and especially 
to the younger members of the Bar, [ am sending this to the Docket 

There is no use saying anything about professional work produced 
by the pressure of social, political, financial, or lodge connections; we all 
inderstand that. The question is: What is it that produces work for 
the lawyer, where there is a fair field and no favors? 

[ give it as my unqualified opinion that new business does not origin- 
ite in extraordinary training, experience, skill, good looks, eloquence, 
power, fame, or the ability “to put it over,” except in certain classes of 
criminal cases 

I firmly believe that in ninety-nine cases out of a hundred, clients 
ind litigants try their very best to seek out and place their business in 
he hands of “an honest lawyer.” Over and over again, I have heard 
itigants say that they went to such a lawyer because they knew he was 
in honest man and would not eat up the whole thing in fees. Often I 
ave heard people say that they employed such and such a lawyer because 
they knew he would not “sell them out.” 

Personally, I have never known of a lawyer “selling out” his client. 

have never heard an inquirer ask first about the skill or influence of a 
‘ertain lawyer; always the first thing mentioned is whether or not the 
awyer in mind is “honest.” Of course, this does not apply to shady 
cases, when litigants think it is necessary to have some lawyer who can 


put it over. 


If I am stating the general rule truthfully, is there not here a valu- 
ible lesson for the younger lawyers in particular? Might they not well 


throw to the winds theories of self-exploitation by indirect advertising, 


10t depend on business, social, or other connections, but plant themselves 
irmly on absolutely honest dealings with clients and everybody else? 
Nothing can stem the final success of such an honest lawyer, who has 
-easonable skill and has made proper preparation. 
Naturally, clients object to being gouged, to having a lawyer charge 
il the traffic will stand, or to the turning of an important estate or law- 
ult into a granary, out of which the lawyer’s whole family may feed for 
ars and years to come. Lincoln came to his title of “Honest Abe” on 
iccount of his scrupulous honesty with his clients and with other lawyers. 
Frequently, when a legal matter is closed, there is wrangling between 
he client and his lawyer. In nine cases out of ten, the lawyer is only 
sking what his services were honestly worth, considering the importance 
the matter, time put in, and favorable result obtained. 
One trouble seems to be that it is so hard for a lawyer in advance 
0 tell his client frankly what the charges are likely to be per diem in of- 
ce and in Court, how much for a favorable decision, how much for mak- 
ng the collection, how much for the compensation allowed by statute in 
‘states, foreclosures, and other matters. What percentage is the lawyer 
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to have on contingent matters? If these things are clearly understood by 
clients in advance, there is seldom a bit of trouble as to the fee. I think 
the suspicion which prevails is generally due to lack of understanding and 
occasional gouging. 

Pope said: “An honest man is the noblest work of God.” Shakes- 
peare said: “There is no legacy so rich as honesty.” And Cervantes, 
ignoring the moral principle at stake, says, “Honesty is the best policy.” — 
Wiliam B. Brown in The Docket. 


THE DEATH PENALTY 

The main reason for the punishment of criminals, from a Govern- 
mental standpoint, is its action as a deterrent. For this purpose it must be 
swift, certain and sufficient. If it is not all of these it is largely ineffective 
and useless. It will be, moreover, in the eyes of the criminal, more or 
less contemptible, and may be in the long run even more harmful than 
helpful. 

If this be the case as to so-called minor offences, how much more 
important when the crime is murder, which, in the thought of both God 
and man, is the greatest of all crimes. It deprives a fellow-being of his 
most sacred and valued possession. If life be taken it cannot be restored ; 
there can be no atonement; and retribution is impossible; the victim, 
moreover, is too often the breadwinner of the family, and heartbreaks and 
poverty result. Death is the nearest approach to an adequate punish- 
ment. 

There has been, of late years—partly due, it may be, to the Great 
War and partly because (as students of prophecy claim) this condition 
of things is now due—a marked increase in crimes of violence. This 
increase is now directing men’s minds to the consideration of remedial 
measures. These are necessarily more especially within the sphere of 
the law, of lawyers and of law-makers. 

The subject has, consequently, often engaged the earnest attention of 
the Bar of the United States, where the crimes of murder are most 
in evidence. It is also being discussed in legal circles in Canada, and 
has lately been referred to in an interesting article in the November 
number of the “Canadian Bar Review.”” The writer of that article draws 
special attention to the desirability of retaining and enforcing capital pun- 
ishment in cases where under our law it is enacted as the appropriate pen- 
alty. He says: ‘The question of crime and its capital punishment in 
all its aspects is one that calls for the most unimpassioned and enlightened 
examination on the part of those who presume to deal with it, and no 
solution of it will be either wisq or workable if it ignores the maxim that 
lies at the very base of our social structure: ‘Salus populi est suprema 


4 


1€X. 





There is, however, one aspect of the subject to which attention is 
seldom called, but which is really the most important. The careful and 
accurate student of history goes back in this study, as in others, to the 
beginning of things. The first pronouncement on the subject is naturally 
to be found in the oldest historical book, viz., the Bible—we there find 
that crimes of violence and lawlessness so abounded before the days of 
Noah that, with one sweep, the whole human family, with the exception of 
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eight persons, was wiped out of existence. Then began a new dispensa- 
tion, which writers on the subject call the Dispensation of Human Gov- 
ernment; and humanity was subjected to a new and different test. We 
here quote what an eminent authority says on the subject: 

“The distinctive feature of this age was the institution, for the first 
time, of human government—the government of man by man. ‘The 
highest function of government is the judicial taking of life. All other 
governmental powers are implied in that. It follows that this dispensa- 
tion is distinctively that of Human Government. Man is now responsible 
to govern the world for God.” 

The first ordinance of this government is recorded in these words: 
“And surely your blood of your lives will I require; at the hand of every 
beast will [ require it and at the hand of man will I require it; at the 
hand of every man’s brother will I require the life of man—whoso shed- 
deth man’s blood, by man shall his blood be shed, for in the image of 
God made He man.” (Gen. 9:5-6). 

This settles the question of capital punishment for all time; for 
this ordinance was not for that time only or for that dispensation alone, 
but after all time and on down through the ages. 

The law thus ordained was confirmed by the Mosaic Code, so largely 
used by legislators in later centuries. It was also recognized as still 
existent by our Saviour and by writers in the New Testament. 

This phase of the subject was recently dealt with at a conference of 
the Lutheran bodies of the United States at a meeting held in Chicago in 
September last. Their pronouncement is so apt and cogent that we gladly 
quote it as follows: “A most baffling situation confronts us today. On 
the one hand heinous and atrocious crimes are being committed in ever 
increasing numbers, crimes that shock and outrage every righteous citizen ; 
on the other hand, we hear of persistent agitation for the abolition of 
capital punishment and a plea for mercy to the criminal. Those favoring 
the abolition of capital punishment, frequently quote the Bible in support 
of their claims. It is for this reason that we wish to emphasize the fact 
that capital punishment is entirely Scriptural. As a retribution for wil- 
ful and premeditated murder the Bible clearly enjoins capital punishment. 
In Genesis 9:6, as we have seen, “whoso sheddeth man’s blood, by man 
shall his blood be shed, for in the image of God made He man.” 

Nor was this Divine injunction repealed or modified in the New 
Testament. On the contrary, the Apostle Paul upholds it, when he writes 
to the Romans (13: 4): “He (the ruler, the Government) bareth the 
sword (the instrument for capital punishment in those days) not in vain; 
he is the minister of God, a revenger to execute wrath upon him, that 
doeth evil.” The deterrent effect of capital punishment is stressed in 
these words: “If thou do that which is evil be afraid, for he (the ruler ) 
beareth the sword not in vain.” (Rom. 13:4). 

The enlightened conscience of every age has demanded and still de- 
mands capital punishment for the crime of murder. Fashions may change, 
but mankind and his lusts and passions are the same to-day as they were 
in the day that Cain murdered Abel. There was apparently no such law 
at that time, but the failure of man in the ‘“Dispensation of Conscience,” 
as that age or dispensation has been styled, called for the ordinance when 
the need for it had been seen, and so when man was told to take up the 
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reins of government this law was imposed on him by a wise overruling 
Providence, and still appears on His statute book; and the matured wis- 
dom of mankind has almost universally obeyed the Divine command. 
Nor, in view of what we have seen of juvenile depravity in the past few 
years, is this the time to listen to the maudlin sentimentalism which un- 
wisely asks for the abrogation of the death penalty on the ground of youth 
alone. Boys and girls now become men and women at an earlier age than 
in days gone by. 

Some of the results of disobeying the law of a death penalty for 
murder are collected in the pages of the “Canadian Bar Review.” In 
Switzerland capital punishment was abolished in 1874, but within five 
years, owing to the marked increase of murders, it was restored. The 
same thing has happened in some of the United States of America, such 
as New York and lowa, ete. In Italy the death penalty was abrogated in 
1888, but was followed by a great increase of crime. The same result 
has been noticed elsewhere. The writer of the article referred to quotes 
the saying of Aristotle that ‘the bulk of mankind obey for fear,” and the 
greatest fear is the fear of death. Carlyle desires the sentimentalists as 
“the barrenest of mortals.” The same pen quotes two writers of eminence, 
who assert that the just punishment for crime is for the moral good of 
the criminal himself, as well as to his life in this world as to that else- 
where. 

The vicious man who has a lifetime in which to repent will prob- 
ably put it off too long; whilst the same man who sees the gallows build- 
ing and stares death in the face will probably be frightened into a realiza- 
tion of his peril, and will stretch forth his hand to grasp the pardon which 
a merciful, as well as a just, God is only too glad to give, even to a re- 
pentant murderer. If this be so as to him, it cannot but be helpful to others 
also, and must be a factor in any attempt to uplift humanity to a higher 
level—Henry O’Brien in Canadian Law Review. 





PRESENTMENT OF THE MORRIS COUNTY ELISOR GRAND JURY 


[Because of the important suggestions in the carefully prepared presentment 
of the special Elisor Grand Jury of Morris county, in this State, on May 4th last, 
as well as the arraignment in it of some of the methods of conducting criminal 
business in this county, we reproduce it here. It may serve to correct abuses not 
yet recognized as such in some other quarters of the State——Enpiror]. 


“In the progress of the investigation it became apparent that neces- 
sary and essential records were not being kept of certain proceedings in 
the administration of the criminal law. 

“No record has been kept by the clerk of the grand jury and au- 
thenticated on behalf of the gramd jury of the ultimate disposition by the 
grand jury of the formal complaints presented and considered and in 
which no bills of indictment were found. In such cases the defendants 
are held for the action of the grand jury by a magistrate and usually enter 
into a recognizance with surety before a magistrate. Under the existing 
procedure no authentic record is available, evidencing the consideration 
of any such complaints by a grand jury unless a bill of indictment was 
found. 

“The records of the Prosecutor’s office might disclose that any such 
complaint was considered by the grand jury and that no indictment was 
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found, but under the present procedure there is no means of verifying by 
any record of the grand ow A the accuracy of the records of the Prose- 
cutor’s office in such instances. It is respectfully recommended that the 
practice pursued in such instances in other counties of the State be forth- 
with adopted. ‘This involves the keeping of a record of the consideration 
and ultimate finding of the grand jury with respect to these formal com- 
plaints by the clerk of the grand jury during the session of that body and 
at the close of the session this record authenticated by the signature of 
the foreman of the grand jury and the grand jury clerk is presented to 
the Court with the indictments and remains on file in the office of the 
county clerk. This record need only disclose the date of the consideration 
of the complaint by the grand jury, the name of the defendant, the crime 
charged and the statement that no bill of indictment was found and such 
a record would in no sense be violative of the secrecy attending the de- 
liberations of the end jury. 

“It further appears that the Prosecutor of the Pleas has not until re- 
cently prepared and filed formal accusations in writing against defendants 
whose cases were considered in the Court of Special Sessions. Section 
13 of Two Compiled Statutes, page 1,824, requires that the ‘Prosecutor 
in person or by deputy . . . shall prefer to said Court an accusation 
in writing alleging the nature of the offense with which such person is 
charged and the time and place when and where the same is committed, 
to which accusation the person so charged shall plead.’ In the absence 
of such accusation, there can be no record definitely stating the crime of 
which the accused was charged in the Court of Special Sessions and, 1 
the absence of such accusation, there is no complaint before the Court of 
Special Sessions to which the accused can plead in that Court. 

“Furthermore, the records of this Court should be and remain on file 
with the clerk of the Court. It appears that these records have not uni- 
formly been filed with the clerk in such cases and, if filed, have been 
withheld from the clerk an unreasonable length of time. 

“A practice seems to be followed by magistrates of this county of 
holding by recognizance persons accused of indictable offenses for ap- 
pearance in the Court of Special Sessions. This grand inquest is advised 
that the Court of Special Sessions can have no jurisdiction to determine 
the guilt or innocence of an accused for an indictable offense unless and 
until the accused shall waive indictment and trial by jury and himself re- 
quest the disposition of the case in the Court of Special Sessions. This 
grand inquest is therefore advised that in the absense of any such waiver 
on the part of the accused the magistrate is without legal authority to 
hind the accused to appear before the Court of Special Sessions. This 
illegal procedure might result to the advantage of guilty persons informed 
of their legal rights and likewise result in injustice to an accused who 
might be uninformed of his constitutional rights. 

“There appear to have been instances of the remission or reduction 
of certain fines imposed and no formal record thereof can be found in 
the minutes of the Court or in the office of the probation officer. [t ap- 
pears that the remission or reduction of such fines were made at the in- 
formal direction of the Court. In the effort to hereafter make available 
complete records of all proceedings in the Criminal Courts it is respect- 
fully recommended that unless the remission or reduction of such fines 
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is made in open Court in which the action of the Court may be recorded 
in the minutes a formal order be made and filed. 

“To etfectively enforce the observance of law it is imperative that the 
officers charged with this duty should command the respect of the people of 
the jurisdiction in which they have authority, and since the enforcement 
of law in the prosecution of offenders in many instances requires the testi- 
mony of the law enforcement officers it is most essential that this requisite 
testimony should come from persons of good character and reputation in 
whom both the Judge and jury repose confidence. Too little care has 
been exercised both by the present sheriff and the Prosecutor in the 
selection and employment of some of their officers. Some of these officers 
have been convicted of crime. Many of them are generally reputed to 
be irresponsible and untrustworthy and have neither the respect nor the 
contidence of the people of the county. 

“The attention of this grand jury has been called to the improper de- 
portment of these officers in conducting raids upon private homes and on 
many occasions the deportment of these officers has been most unbecom- 
ing, unreasonable and inexcusable. These abuses are believed to be at- 
tributable to the imprudence of vesting official authority in irresponsible 
and untrustworthy persons. The proper and more satisfactory adminis- 
tration of the criminal law in this county requires the immediate discharge 
of officers of this class, who are known not only to the superior officials 
but to the public at large. 

“This grand jury desires to register its criticism of searches con- 
ducted by officers under blank and incomplete search warrants and under 
search warrants that have been changed and altered by the officers them- 
selves and especially against the practice of some law enforcement officers 
in patronizing resorts in the county where intoxicating liquor is sold and 
there drinking intoxicating liquor. 

“In the enforcement of the Prohibition law it may be expedient for 
officials to employ, as occasion requires, individuals of questionable re- 
pute in order to secure purchases of liquor, but no reason is apparent 
why persons of this repute should be clothed with official authority to 
conduct raids, execute criminal process and perform official duties. 

“The enforcement of the criminal laws demand the generous and 
helpful co-operation of all the law enforcement agencies of the county. 
In this county thre is now an obvious lack of co-operation between the 
sherift’s office, Prosecutor’s office and the State Police. The existing 
conflict between these respective departments seriously impairs the ef- 
ficiency of law enforcement in this county and is in a large measure the 
cause of the present unnecessary and unjustifiable expenditure of public 
funds for law enforcement wérk. Violators of the criminal laws in this 
county who are apprehended by one department naturally by reason of 
this conflict hasten to the other department with the expectation of re- 
ceiving sympathy and assistance. This situation should not exist. 

“It appears that when the sheriff of this county undertook to assist 
in the enforcement of the Prohibition law numerous complaints charging 
his ofhcers with criminal offenses were made under which these officers 
were placed under arrest and held in bail for the action of the grand jury. 
Indeed, many of the magistrates were likewise arrested and held in bail. 
All of these complaints arose out of some activity on the part of such 
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officers and magistrates in law enforcement work. The frequency of 
these complaints and their unusual nature seemingly indicate an or- 
ganized plan to obstruct the enforcement of this law by the sheriff. 

“The investigation of these complaints leads to the conclusion that 
most of them can not be supported by proof and were made for the sole 
purpose of embarrassing the sheriff in the enforcement of the law. In 
consequence of these complaints officers of the Prosecutor were arresting 
officers of the sheriff and this condition only terminated when the present 
investigation was undertaken. As a result of the activities of the sheriff 
a number of raids were made, a large quantity of liquors confiscated and 
a number of persons arrested and held for the action of the grand jury. 
Many of these cases have never been presented to a grand jury by the 
Prosecutor of the Pleas. 

“The real and substantial reasons for this absence of co-operation 
constitute the subject matter of many of the indictments which accom- 
pany this presentment. 

“The tax burden resting upon the tax payers of this county is in- 
creased by the extravagant and unnecessary expenditures for law en- 
forcement service. In the year 1924 the appropriation of $75,000, out 
of which the cost of law enforcement is paid, was wholly inadequate and 
the sum expended amounted approximately to $132,000. The expenditures 
have been exceedingly large and the results of the service exceedingly 
unsatisfactory. 

“At one time thirty-one detectives in all were employed by the 
Prosecutor and sheriff at the cost of the county. This is a larger number 
of detectives in the county of Morris than the aggregate number of de- 
tectives employed in the three populous counties of Hudson, Essex and 
Passaic. Many of these untrained and inexperienced detectives have been 
drawing over $4,000 from the funds of the county per annum. 

“It has been a common practice for many of these officers to submit 
bills on a per diem basis and make charges for days whereon they per- 
formed no service whatever for the county and likewise a common prac- 
tice to make charges for the use of an automobile on days when the auto- 
mobile was not used in any service for the county. 

“Indeed, it appears that some of these officers have performed labor 
and service at the request and for the personal benefit of the Prosecutor 
and rendered bills for services on such days to the county. 

“This grand jury is advised that the Board of Freeholders of the 
county and the county treasurer can not lawfully prevent or refuse the 
payment of any such bills which have the approval of the Prosecutor of 
the Pleas and the Judge of the Court of Common Pleas. 


“If the Prosecutor of the Pleas is disposed to extravagantly and un- 
necessarily incur obligations against the county under the pretext of en- 
forcing the criminal law, the only official who apparently has the power 
‘o limit these unnecessary and unjustifiable expenditures of county funds 
is the Judge of the Court of Common Pleas and it appears from the in- 
quiry made by this grand jury that the present Judge of the Court of 
Common Pleas has been disinclined to question, investigate, limit or dis- 
approve such bills as have the approval of the Prosecutor. This grand 
jury therefore feels called upon to register its criticism of this situation 
in the interest of the taxpayers of the county who must bear the burden 
of these unnecessary and unjustifiable expenditures for law enforcement. 
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“To alleviate this unsatisfactory condition it is accordingly recom- 
mended : 

“(a) That there be a material reduction at once in the number of 
officers and detectives emploved by both the prosecutor and the sheriff ; 

“(b) That the officers and detectives hereafter employed be responsi- 
ble and trustworthy persons of good repute and have some qualifications 
for the service to be performed ; 

“(e) That the Judge of the Court of Common Pleas whose approval 
of the expenditures of the Prosecutor is required by law assist in the 
prevention of unnecessary expenditures and in the elimination of unjust 
and unearned charges ; 

“(d) That the Board of Freeholders of the county likewise assist in 
restricting, within reasonable limits, the expenditures of the sheriff for 
law enforcement investigations. 

“This subject cannot be abandoned without inviting public attention 
to a practice which appears to have been followed by at least some of the 
ofhcers employed by the Prosecutor. Some of these officers have regu 
larly upon request been remitting to one of their number a certain portion 
of the moneys received by them for services for the Prosecutor with the 
apparent understanding that such payments must be made in order to 
assure their continued employment. The demand for these payments 
from the officers has naturally resulted in causing the officers to falsify 
their charges by increasing their bills to offset the payments requested. 

“That this grand jury has found occasion to find several indictments 
alleging the unlawful use of confiscated liquors, indicates the importance 
of making some provision hereafter for the safe storage of confiscated 
liquors and adopting a different policy with respect to its disposal. This 
grand jury respectfully submits upon this subject the following recom- 
mendations : 

“(a) That the Board of Freeholders provide a suitable and safe 
place for the storage of all intoxicating liquors confiscated by the law 
enforcement officers of the county and a responsible person be placed in 
charge thereof; 

“(b) That all intoxicating liquors confiscated by the law enforce- 
ment officers of the county be forthwith delivered to such place of stor- 
age after its seizure and he there kept except as needed in the prosecu- 
tion of cases in which the particular liquor is to be used as evidence. 

“(c) That an accurate and detailed inventory in writing be taken of 
the intoxicating liquors deposited in the place of storage with a record 
thereon of the date of the deposit of such liquors and the name and names 
of the officers delivering the ame, and that a like inventory be taken of 
the intoxicating liquors removed from said place of storage with a record 
thereon of the date of the removal and the name or names of the officers 
removing the same, which inventories shall be available for the inspection 
of the Court and other public authorities, who may be officially concerned 
with the information therein contained ; 

“(d) That all liquors confiscated by officers be labeled immediately 
following the seizure, showing the date of the seizure, the name of the 
defendant and the premises from which taken; 

“(e) That all confiscated liquors hereafter be disposed of in the 
manner provided by law immediately following the conclusion and ter- 
mination of the case in which such liquor is required as evidence. 
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“In the enforcement of the Prohibition law, it is highly important 
that no suspicion of official misconduct should be attached to the confisca- 
tion, custody and disposal of intoxicating liquors by the authorities. 

“There are presented simultaneously herewith a number of indict- 
ments alleging criminal misconduct on the part of the Prosecutor of the 
Pleas and on the part of certain officers in his employ and certain officers 
in the employ of the sheriff. 

“This grand jury has under consideration many additional cases and 
matters relating to the administration of the criminal law and the official 
conduct of the Prosecutor of the Pleas and other law enforcement officers 
of the county, and the conclusion of this grand jury with respect to these 
will be the subject of a further presentment. 

“Tt will be observed in most of the indictments herewith presented 
the Prosecutor of the Pleas is involved. This grand jury after having 
engaged in a careful perusal and impartial investigation has by the pre- 
sentment of the indictments and by such indictments as may hereafter be 
presented, instituted criminal proceedings against the Prosecutor of the 
Pleas. The right of the present Prosecutor to retain the office of Prose- 
cutor of the Pleas in this county can not be decided and determined in 
these criminal proceedings. 

“This grand jury entertains no desire to prejudice the Prosecutor of 
the Pleas in his defense of these indictments, but in view of the amount 
of sworn testimony relating to instances of official misconduct of a grave 
character on the part of the Prosecutor, this grand jury by this present- 
ment desires to record its recommendations that the Governor of the State 
and the House of Assembly consider the institution of impreachment pro- 
ceedings.” 

[It ought to be added that in a few days after this presentment the 
Prosecutor of the Pleas, while denying all accusations against him, re- 
signed his office, and it was accepted by the Governor. | 


RYAN, ADMX. v. PUBLIC SERVICE RAILWAY CO. 


(New Jersey Supreme Court, April 25, 1925) 

Administration—Nonsuit—Second Action—Costs.—When the Court of Errors 
and Appeals has awarded costs against an administrator on affirmance of a non- 
suit in the Supreme Court, the latter Court will not deal with the propriety of such 
award, but will stay a second action until the costs are paid, or the award vacated 
oy the Appellate Court. 

Case of Elizabeth Ryan, Adm’x, ad pros., etc., against Public Ser- 
vice Railway Co. On motion to stay proceedings. Before Parker, J., at 
Chambers. 


Mr. Alexander Simpson for Plaintiff. 
Mr. Henry H. Bryling for Defendant. 
MEMORANDUM 
PARKER, J.: Plaintiff was nonsuited at the trial and appealed to 
the Court of Errors and Appeals, where the nonsuit was affirmed. (3 
Adv. Rep. 642; 128 Atl. 158). Though no copy of the rule of athrmance 
is before me, counsel agree that costs were awarded to respondent and 
taxed at $64.67. Plaintiff then began a new action without paving these 
costs, and the present motion is to stay this new action until the said 
costs have been paid. The question argued before me is, whether sec- 
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tion 229 of the Practice Act of 1903 is in force, or rather the exception 
in that section relating to executors and administrators, or whether the 
Costs Act of 1911 (P. L. p. 756) has the effect of repealing section 229 
in this particular. 

It seems plain that I am asked by plaintiff to review the action of 
the Court of Errors and Appeals in awarding costs, and in effect to over- 
ride that award on the ground that it was erroneous. Naturally this can- 
not be done. If costs were awarded by the appellate Court improvidently, 
or under any misapprehension, as to which, of course, I intimate no 
opinion, the remedy of a party claiming to be aggrieved is to apply to 
that Court to vacate such award. As the matter now stands before me 
there is a judgment for costs against plaintiff, and, under the settled prac- 
tice, these must be paid be fore the new action can proceed. Stay will be 
ordered accordingly. 

Following the suggestion made by Mr. Justice Parker in the fore- 
going memorandum, an application to vacate the award of costs was made 
to the Court of Errors and Appeals at the May Term, 1925. Mr. Simp- 
son, tor plaintiff, submitted a memorandum [hereto annexed]. 

After consideration, the Court determined that costs should not have 
been allowed against the plaintiff, and directed that the clause awarding 
the same should be struck out of the remittitur. Motion granted unani- 
mously, May 25, 1925. 


The following is the memorandum for plaintiff as submitted to the 
Court of Errors and Appeals: 

The plaintiff was served with notice by the defendant that it would 
apply before Hon. Charles W. Parker, Justice of the Supreme Court, at 
the Newark Chancery Chambers, for an order staying the proceedings of 
the second action which had been instituted, until payment of the defend- 
ant’s costs in the former action. 

Justice Parker, in his memorandum, did not decide the issue, setting 
forth, that inasmuch as this Court had awarded costs, even though per- 
haps improvidently, the proper procedure was to make an application to 
this Court. 

Pursuant to this memorandum, notice of such application was given 
to the defendant and the matter was argued on motion before this Court 
on the opening day of the present Term. Counsel for the defendant, after 
making his argument, asked leave to file a memorandum brief. Counsel 
for plaintiff wishes to file with this Court the same memorandum pre- 
sented to Justice Parker in reply to defendant’s memorandum. 

hao was started by Elizabeth Ryan, under the Death Act, for the 
death of her husband, Daniel Ryan. The case was tried in Bergen County 

Supreme Court issue), and it resulted in a judgment of nonsutit. On 
appeal to the Court of Errors and Appeals the judgment of nonsuit wa 


The defendant now seeks to recover from Elizabeth Ryan, who sued 
in a re] resentative capacity, the costs taxed in the Court of Errors and 
Appeals, amounting to $64.67, which, incidentally, were not doubled. The 
defendant contends that under the Act of 1911 relative to costs, it is en- 
titled to costs against the administratrix, because the Act does not specific- 
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ally make an exception in favor of executors or administrators prosecut- 
ing in the right of their testators or intestates. However, the defendant 
fails to point out that the Act of 1911 specifically sets out that “except 
where otherwise provided by law.” What exception could the Legislature 
have in mind other than the exception made in the Act of 1993 in favor 
of executors or administrators prosecuting in their representative ca- 
pacity ? 

Your Honor, speaking for the Court of Errors and Appeals in the 
case of International Watch Co. v. D., L. & W. R. R. Co., 82 N. J. L. on 
page 460, said: “The Act of rgrt is plainly a reénactment and revision of 
the Act of tgto, though it makes no reference to it. The main difference 
between them appears to be the addition of Section 13 in the Act of 1911, 
making the law existing prior to the Act of 1g1o applicable in all cases 
not specifically provided for.” 

If the Legislature intended to include administrators in the category 
of those who are chargeable with costs it would have specifically provided 
for same, and it would not have inserted the exception, “except where 
otherwise provided by law.” 

Under this exception the Legislature intended to have the Act of 
1903 remain intact insofar as administrators are excluded from payment 
of costs, and, as your Honor held in the International Watch Co. case, 
supra, the law existing prior to the Act of 1910 is applicable in all cases 
not specifically provided for. 

This case is on all fours with the case of Ellis v. Penn. R. R. Co. 
reported in go N. J. L. 349, decided 1917, six years after the Act of IgII 
was passed. In this case the Supreme Court held that administrators are 
not liable for costs in a suit brought by them in a represen‘ative capacity. 
This case was subsequently affirmed by the Court of Errors and Appeals 
ingt N. J. L. 686. See also Kinney v. Central R. R., 34 N. J. L. 273. 

It is respectfully submitted that costs are not recoverable against 
Elizabeth Ryan, who sued in a representative capacity. 
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“Drive It YoursELF” Business LAWFUL 


The owner of a “Drive It Yourself” automobile business filed a bill 
of complaint in the Circuit Court of Maryland against the Commissioner 
of Motor Vehicles asking for an injunction to prevent interference with 
his business. 

The orator alleged that his automobiles were used under an agree- 
ment with his patrons for a period which extended usually only four or 
five hours, and at the most two or three days, and that for such services 
a charge was made varying according to the automobile used. 

It was contended by the Commissioner that under Motor Vehicle 
Laws of Maryland, providing that any person, association, or corporation 
having the exclusive use of any automobile under contract is the owner 
thereof, and requiring the title of such vehicle to be transferred to the 
owner, the conduct of the business of the orator was unlawful, and an 
attempt to avoid the payment of fees required for registration under the 
statute. 
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The Maryland Court of Appeals in affirming the decision of the 
lower court mm entering a decree for the orator, speaking through Judge 
Adkins, in commenting on the definition of the term ‘owner’ in this 
statute, said in Baughman v. Milstone, 125 Atlantic Reporter, 69: 

“To hold that the Legislature meant to include in this definition 4 
person hiring an automobile for a few hours or days would impute to 
i an mitention to prohibit the use of such a vehicle by any one whose 
possession Was to continue for only such a short time, for obviously it 
would be impracticable, or at least unreasonable, to require registration 
or titling by such a person. It would, of course, equally prohibit. the 
business of owning automobiles for hire 

“If such had been the intention of the Legislature, it is natural t 
suppose that it would have expressly made unlawful the business of hiring 


motor vehicles.’ 
Husranp’'s Ricutr to Serect DoMIcILE 


Vhe husband in the case of Hoftbines v. Hoffbines, 126 Atlantic Re- 
porter, 112, took his wife to the home of his parents immediately after 
the marriage. The arrangement proved unsatisfactory. 

An apartment was then leased and furnished, and the couple lived 
by themselves until shortly before the term of the lease expired, when the 
wife returned to her mother’s home because the husband insisted that they 
again make their home with his parents, and refused to live with her 
husband again until he furnished another home for her. 

The Court of Appeals of Maryland held that where a husband is 
financially able to provide an independent home for his wife, and refuses 
to do so, imsisting that they make their home with his parents, which ar- 
rangement had been tried and found unsatisfactory, the wife was _ not 
chargeable with desertion in refusing to live with her husband. The 

} the Court was written by Judge Digges, in the course of which 


strong incentives for marriage is the prospect and ex- 

he newly married parties of establishing an independent 

h the husband and wife, each in their proper sphere, are 

[his instinctive desire of home-building should be encourag 

red, as upon the foundation of independent and happy hones 
ity and prosperity of a nation largely depends.” 


rE May Cnuoost Her Own Form or REtLiIGious WorsuHIp 


\While acts under the Anise of religious teaching intended to alice: 
e's affections would be actionable, the members of a religious sect are 
gal duty to ens rate with a husband to prevent his wife from 
their services, as the wife may enjoy her own religious opinions 
hip according to . the dictates of her own reason or conscience 
interference from her husband. 
Supreme Court of Oregon in Hughes v. Holman, 223 Pacific 
> 30, in effect so held. The action was for alienation of a wife's 
by members of a religious society. Judge McCourt, in the 
discussing the status of a married woman, quoting Mr. Chief 





on of the 
igh Judge 
rin this 
Q: 

‘inition 4 
IMpute to 
ne whose 
viously if 
g istration 
hibit the 


atural to 
of hiring 


intic Re 
ely after 


rle_ lived 
vhen the 
hat they 
vith her 


‘band js 
refuses 
hich ar- 
Vas not 
l. Lhe 


f which 


ind ex- 
pendent 
we, 

‘ouragt 


ho: cs 


SOME INTERESTING OUT-OF-STATE DECISIONS 233 


Justice Richardson in an early New Hampshire case (Poor v. Poor, 8 
N. H. 307, 29 Am. Dec. 664), as follows: 

“But a wife is neither the slave nor the servant of a husband. He 
is the head of the house, to whom, as such, she is subordinate. But she 
is at the same time his companion, the partner and sharer of his for- 
tune, in many respects his equal, who in her appropriate sphere is entitled 
to share largely in his authority. And he is bound not only to honor 
and support her, but to accord to her freely and liberally all her rights, 
and to guaranty to her the full and free enjoyment of all her just privi- 
leges and prerogatives as the mistress of the family. 

““In a particular manner he is bound to leave her free to enjoy her 
own religious opinions, and worship God according to the dictates of her 
own reason and consequence, and not to molest or restrain her in this re- 
spect, provided she does not in her zeal disturb the public peace nor rebel 
against his lawful authority.’ ”’ 


“PASSENGER” REMAINS SUCH Waite OutsIpE or CAR ASSISTING 
(CONDUCTOR 


Plaintiff boarded one of defendant’s street cars, paid his fare, and 
received a transfer. He rode to a transfer point and entered a car, which 
was in waiting. When he had been seated only a few moments he ob- 
served an automobile back into the street car. 

In answer to an inquiry of the conductor plaintiff said that he saw 
the collision, and, on request of the conductor, went outside to inspect the 
damages to the car. While signing his name on a pad, supplied by the 
conductor and placed against the car at the suggestion or on the approval 
of the conductor, he was backed into by the same automobile causing in- 
juries for which he claims damages. 

The Supreme Court of Michigan in Moffit v. Grand Rapids Ry. Co., 
200 Northwestern Reporter, 274, held that the trial Court was in error 
in refusing to charge the jury that plaintiff, under these facts, was a 
passenger. 

[In writing the opinion of the Court, Mr. Justice Bird stated that the 
plaintiff was not a pedestrian, that he was not injured because he left the 
car for a few moments, but he was injured while assisting the conductor. 





land 


A broker employed to secure from owner offer to sell certain 
upon terms acceptable to them held entitled to recover his commission 
where he procured acceptable offer, notwithstanding that defendants em- 
ployed another broker who completed the deal at more favorable terms, 
and notwithstanding that plaintiff was not given exclusive agency to pur- 
hase. Sigal v. Bersom, Conn., 127 Atl. 507. 





The provision of Const. Amend. 4, against searches and seizures 
has reference to general searches for the purpose of obtaining evidence, 
and has no reference to evidence obtained from the person after legal 
arrest in a proper case, with or without warrant. Garske v. United 


States, U.S.C. C. A., 1 Fed. (2d) 620. 
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Where claimant, angered when fellow employee took pencil from 
behind claimant's ear, slapped fellow employee, who retaliated by striking 
claimant on jaw, which caused injury resulting in abscess of cheek, held 
that injury did not arise out of or in “course of employment.” Plouffe 

American Hard Rubber Co., N. Y., 207 N. Y. S. 373. 





Attorney delivering public addresses under aucpices of I. W. W,, 
whose literature, teaching sabotage and criminal sydicalism and advocat- 
ing serious crimes, was circulated among his listeners with his knowledge, 
disbarred as unworthy to practice law. In re Smith, Wash., 233 Pac. 288 





In absence of contrary stipulation, broker engaged to sell realty 
was entitled to commission on execution of contract of sale and payment 
thereon, though sale was never consummated because seller did not own 
all of land contracted to be sold. Drury v. Augsburg, S. D., 202 N. W. 
284. 





Under contract giving broker sole and exclusive agency for 60 days 
to sell owner's property, contract to be revoked at expiration of such 
period only by 30 days’ written notice, agency continued until revoked, 
but exclusive agency ended with the 60 days. Wilson v. Franklin, Pa., 
127 Atl. 609 





MISCELLANY 





DEATH OF FORMER VICE-PRESI- 
DENT 


Hon. Thomas Riley Marshall, of 
Indiana, Vice-President of the 
United States for eight years dur- 
ing the administrations of Wood- 
row Wilson, died unexpectedly in 
Washington June Ist, at the New 
Willard Hotel. He was seventy- 
one years old on March 14 last. 
The former Vice-President had 
gone to Washington with Mrs. 
Marshall a week previously, suffer- 
ing from a severe cold agd a re- 
cent heart attack. He was conva- 
lescent and believed to be well on 
the road to recovery when, without 
warning, his heart snapped and he 
expired while he was reading his 
Bible, a daily habit of many years. 
He was a man of scholarly attain- 
ments, engaging personality and a 
umorist. Some of his sayings 
kely to get into the encyclo- 
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pedias of pithy sentences by men of 
note, as, for example: 

“Government is a necessity. 
was never intended to be a luxury.” 

“I believe in vested rights, not in 
vested wrongs.” 

“There is no money in honest pol- 
itics.”” 

“Vox populi is vox Dei—when 
the people know what they are talk- 
ing about.” 

“That people is not wise which 
is not just.” 

“What we need is fewer laws and 
more citizens who appreciate the 
rights of their fellow men and 
give more attention to the Golden 
Rule.” 

“There are three types of law- 
abiding citizens: Those who obey 
the law because they are afraid o! 
the sheriff; those who obey it be- 
cause it is the law; and those, far 
too few, who never think what 1s 
the law, but simply do right.” 
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GRAND JURY PREJUDICES 


In charging the June grand jury 
in Philadelphia Judge McDevitt, 
who knew that the May and April 
juries had ignored many proposed 
liquor indictments, because mem- 
bers were opposed to Prohibition, 
said : 

“We are being harrassed on all 
sides by a wave of unprecedented 
lawlessness, disrespect for the law, 
disregard for authority and con- 
tempt for an oath. This is no time 
to advocate mitigating the rigors of 
the punishment of the criminal. 
This is the time to inject common 
sense into the treatment of the wil- 
ful violator of the law, the persist- 
ent desecration of the temple of 
justice. 

“Maudlin sentiment and justice 
will not mix and, unless, members 
of the grand jury, we come to a 
realization of that necessity in these 
our days, the institutions that we 
boast of as American, the institu- 
tions that because we are Ameri- 
cans we love and revere, must be 
swept away; for when men disre- 
gard the law that marks the begin- 
ning of a people’s. decay. 


“You are to pass upon facts dur- 
ing your service—not upon preju- 
dices. You are not to conduct a 
contest over the popularity of some 
crime and the unpopularity of some 
laws. 

“Your two immediate predeces- 
sors by their conduct have brought 
nation-wide criticism upon this 
county. So that there need be no 
doubt, I refer to their treatment of 
liquor cases. This is neither the 
time nor the place to show your ap- 
proval or disapproval of prohibi- 
tion. Honest, upright and cour- 
ageous Americans are still in the 
majority and we don’t need the ser- 
vices of traitors to the sanctity of 
their oaths.” 
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TAX ON TRANSFER OF ESTATES 


On June 1 the United States Su- 
preme Court held that States, in 
imposing excise tax on the transfer 
of estates of deceased persons can 
tax only that part of the personal 
property which is situated within 
their borders. The decision was in 
four cases from Pennsylvania in- 
volving the estate of Henry C. 
Frick. 

The estate was valued at 145,- 
000,000. A part of it, in New York, 
was valued at more than $13,200,- 
000 and a part in Massachusetts at 
more than $325,000. The Federal 
government imposed a tax of $6,- 
338,898 on the estate. Pennsyl- 
vania sought to collect its transfer 
or exicse tax on the total estate be- 
fore the foregoing or other such 
items were deducted and without 
any allowance for taxes paid in 
Kansas, West Virginia and other 
States for the transfer of stocks in 
corporations under their jurisdic- 
tion. 

The opinion, written by Justice 
Van Devanter, held that-the value 
of the tangible personal property in 
New York and Massachusetts 
should not have been included in 
determining the clear value on 
which the Pennsylvania tax was 
computed, and that in determining 
this clear value the stock in cor- 
porations of other States should not 
have been included at their full 
value without deducting the trans- 
fer tax paid to such States in re- 
spect of these stocks. It was also 
held, however, that the Federal es- 
tate tax should not be deducted be- 
fore imposing the Pennsylvania 
State tax. 

The exaction by a State of a tax 
which it has not the power to 1m- 
pose, Justice Van Devanter 4s- 
serted, constitutes the taking of 
property without due process of 
law, in violation of the Fourteenth 
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Amendment. While a State may 
shape its tax laws so as to reach 
every object under its jurisdiction, 
it cannot give them any extra-ter- 
ritorial operation ; the power to tax 
tangible personal property rests ex- 
clusively in the State where the 
property is situated, regardless of 
the domicile of the owner. 

The Frick property in New York 
and Massachusetts was wholly 
under the jurisdiction of those 
States, so despite their consent to 
such procedure, it could not be 
taxed by Pennsylvania. 





UNITED STATES CIVIL SERVICE 
EXAMINATION 


The United States Civil Service 
Commission announces the follow- 
ing Open competitive examination : 
Senior Land Appraisal Aid, $1,860; 
Assistant Land Appraiser, $2,400; 
Associate Land Appraiser, $3,000 ; 
Land Appraiser, $3,800. 

Applications for those positions 
will be rated as received until Au- 
gust 31. The examinations are to 
fill vacancies in the Interstate Com- 
merce Commission under the Act 
providing for the valuation of the 
property of common carriers, for 
duty in Washington, D. C., or in 
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field are the same as those paid in 
Washington. 

Competitors will not be required 
to report for examination at any 
place, but will be rated on their 
education, training, experience, and 
fiiness, on a scale of 100, such rat- 
ings being based upon competitors’ 
sworn statements in their applica- 
tions and upon corroborative evi- 
dence. 

Full information and application 
blanks may be obtained from the 
United States Civil Service Com- 
mission, Washington, D. C., or the 
Secretary of the Board of U. S 
Civil Service Examiners at the post 
office or customhouse intany city. 





NEW JERSEY SUPREME COURT 
TERMS 


The following shows the re- 
arrangement of the Terms of the 
New Jersey Supreme Court after 
1925: 

“Rule fixing the times for hold- 
ing the stated terms of said Court. 

“It is on this 19th day of May, 
1925, ordered, that three stated 
Terms of this Court shall be held 
annually, at the State House in 
Trenton, as follows: On the third 
Tuesday of January and the first 
Tuesdays of May and October ; and 
that this rule shall become operative 
and take etfect on the third Tues- 
day of January, 1926. 

By the Court. 
“Wa. S. GUMMERE, ( 
“Entered May 20, 1925.” 





PROFESSIONAL ETHICS 


The following are questions an- 
swered by the Committee on Pro- 
fessional Ethics of the New York 
County Lawyers Association : 

A is charged by B with an 
fence. A employs a lawyer C to 
defend him. The offence charged 
involves a telephone conversation 
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between A and D, in whose office B 
is a clerk. Having received from 
A his version of the conversation, 
the lawyer C in advance of the trial 
seeks and obtains an introduction 
to D, tells him that he is acting in 
A’s interests, and asks for and re- 
ceives D’s version of the conversa- 
tion. 

Question: Is there any profes- 
sional impropriety or breach of 
taste in the conduct of the lawyer 
C? 

Answer: In the opinion of the 
Committee there is no professional 
impropriety in C’s seeking to obtain 
the facts from D, providing he has 
no improper ulterior purpose, 
which is not disclosed in the ques- 
tion. 

Question: A lawyer connected 
with the faculty of a law school 
conducts quiz courses at certain 
periods of the year relating to ap- 
proaching local Bar examinations 
for attendance upon which course 
he charges a stipulated fee per stu- 
dent. It has been decided in People 
ex rel Chicago Bar Assocaition vs. 
Baker, 142 N. E. 554, that it is not 
unprofessional for him to conduct 
such courses, provided he does not 
advertise or represent that he can 
or will furnish a student with any 
question or questions about to be 
used by the Board of Law Examin- 
ers. A advertises these courses in 
connection with the law school in 
which he teaches. Would it be un- 
professional in your opinion if A 
employed runners or solicitors to 
vhom he paid or promised compen- 
ation in the nature of a commis- 
ion for each student secured for 
these special courses ? 

Answer: Instinctively a law stu- 
dent looks to his teachers, not only 
as sources of information on law 
but for instruction by precept and 
example in the duties which a law- 
yer owes to the community, and in 


the ethics of his profession. A law- 
yer assuming the duty of teaching 
applicants for admission to the Bar 
should recognize the principles of 
ethics and should have the same 
regard for the dignity of his pro- 
fession as is required of his pro- 
fessional brethren in active practice. 
In the opinion of the Committee 
the employment of runners or solic- 
itors, on a commission basis, to pro- 
cure pupils for a quiz course would 
be objectionable as beneath the es- 
sential dignity of the profession. 

Question: Canon 8 of the 
American Bar Association contains 
the following: ‘Whenever the con- 
troversy will admit of fair adjust- 
ment, the client should be advised 
to avoid or to end the litigation.” 
Canon g contains the following: 
“A lawyer should not in any way 
communicate upon the subject of 
controversy with a party repre- 
sented by counsel ; much less should 
he undertake to negotiate or com- 
promise the matter with him, but 
should deal only with his counsel. 
It is incumbent upon the lawyer 
most particularly to avoid every- 
thing that may tend to mislead a 
party not represented by counsel, 
and he should not undertake to ad- 
vise him as to the law.” 

Assuming that counsel for one of 
the parties to a pending litigation 
are authorized by their client to 
make an offer of settlement, and 
they. communicate such offer to 
counsel for the adverse party and 
such counsel assumes to reject the 
offer on the ground that he regards 
it as inadequate and unfair to his 
client and refuses to submit it to his 
client for consideration, in_ the 
opinion of the Committee is it pro- 
fessionally improper for the counsel 
who have offered the compromise 
then to notify the counsel for the 
adverse party that since he will not 
submit the offer of compromise to 
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his client, a direct offer of such 
compromise will be made to the 
client, provided that counsel intend- 
ing to make the offer personally to 
the adverse party notifies the coun- 
sel of the latter of the time and 
place when such offer will be made 
so as to afford him an opportunity 
to be present and advise his client, 
if he so desires. 

Answer: It is the opinion of the 
Committee that it would not be 
proper for the attorney offering the 
settlement to approach the client of 
the opposing attorney and lay be- 
fore that client the settlement of- 
fered even though the opposing at- 
torney had been notified as set forth 
in the question. 

The committee recognizes the 
principle that settlements of con- 
troversies are favored and fair ad- 
justments should be advised as set 
forth in Canon No. 8 of the Ameri- 
ean Bar Association. This Canon 
is primarily to guide an attorney in 
advising his own client. It 1s hard- 
Iv meant to be a basis for compell- 
ing the attorney for an adverse 
party to submit to his client a set- 
tlement which that attorney believes 
should be considered. The of- 
fer having been made, the duty then 
devolves upon the attorney to whom 
it is made if he thinks it a fair ad- 
justment to comply with Canon No. 
S. The failure, however, of one at- 
tornev to observe a Canon would 
not in our opinion justifv a viola- 

of another Canon by the op- 
posing attorney. 

A chent selects for his attorney 

1 whose soundness of judg- 

and in whose legal ability he 
has confidence and that attornev is 
placed in charge of his client’s in- 
He knows the circum- 
stances as to his client and as to his 
side of the case and it is for him to 
udge what to do when a settlement 


is proposed and his judgment should 


not 


terests 


THE NEW JERSEY LAW JOURNAL 


prevail, and the lawyer proposing 
the settlement should abide by 
Canon No. 9, which discounte- 
nances the procedure contemplated 
by the question. 


SOME STATE NOTES 


Mr. John K. English, of FEliza- 
beth, has removed his law offices to 
the second floor of the Citizens 
Building, 1160 East Jersey street, 
in that city. 

On June 1 thieves took advan- 
tage of the week end absence of 
Vice-Chancellor Ingersoll and loot- 
ed his home at 104 South Baton 
Rouge avenue, Ventnor City, of 
several thousand dollars’ worth of 
valuables. Among the articles tak- 
en were several fur coats and a 
string of pearls belonging to Mrs 
Ingersoll. The Vice - Chancellor 
was entertaining Chancellor Walker 
at his hunting lodge over the week 
end. 

Judge William Clark of — the 
Court of Errors and Appeals, form- 
erly of Newark, now of Princeton, 
has been appointed U. S. District 
Court Judge to fill the vacances 
caused by the resignation of Judge 
Charles F. Lynch. It is considered 
a happy selection by all members of 
the Bar. He is less than 35 years 
old. 


HUMOR OF THE LAW 
Judge Thomas, of the Court of 
Appeals of Kentucky, in Cornett v 
Horn, 266 Southwestern Reporter. 
1070, after tapping his judicial 
baton for attention leads off as fol- 
lows: “The Horns and the Cor- 
netts, who were members of the 
same family, became discordant. To 
restore their former harmony they 
applied to the Perry Circuit Court, 
before which they chanted their 
troubles, and it adjudged them 
jointly blamable therefor, and this 
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appeal by the latter brings the case 
here, that we might play our part in 
bringing the members of the family 
orchestra in accord.” 

A Dortmund (Germany) dray- 
man is serving thirty days in jail 
for having too sharp a tongue. He 
had lost an action in a Dortmund 
Court and was so disgusted with 
the way his two lawyers handled the 
case that he named his donkeys af- 
ter them, driving the beasts through 
the city with the lawyers’ names 
painted on the blinders. The law- 
yers sued the drayman for defama- 
tion of character and, when the 
teamster appeared in Court, he de- 
nied any evil intention. 

The Judge then asked him: “If 
you had a third donkey what would 
you name him?” 

“That’s no business of the 
fourth,” the drayman retorted. 

“Thirty days,” was the Judge’s 
reply. 


“IT want to be excused,” said a 
worried looking juryman, address- 
ing the Judge. “I owe a man $10 
and as he is leaving for a _ post 
abroad to be gone some years I 
want to catch him before he gets on 
board and pay him the $10. It will 
be my last chance.” 

“You are excused,’ returned his 
Honor in icy tones. “I don’t want 
anybody on the jury who can lie 
like that."—Court Proceedings. 





OBITUARY 


Mr. Epwarp Q. KEAsBEY 


Mr. Edward Quinton Keasbey, of 
Morristown, N. J., one of the old- 
est practicing lawyers of Newark, 
died at his home, on Miller Road, 
on Sunday, after a long illness. 

Mr. Keasbey was the son of the 
late Anthony Quinton and Eliza- 
beth (Miller) Keasbey, of Morris- 


town, and was born at Salem, N. J., 
July 27, 1849, when his father, who 
was also born in Salem county, was 
practicing there. As is well known 
Anthony ©. Keasbey became one 
of the shining lights of the Bar of 
the State, practicing over forty 
years in Newark, and widely known 
as one of the best United States 
District Court attorneys New Jer- 
sey ever had. He died suddenly in 
Rome, while travelling abroad with 
his daughters, April 4, 1895. His 
first wife, Elizabeth, daughter of 
U. S. Senator Jacob W. Miller, of 
Morristown, died in Salem. On 
Sept. 30, 1854, he married the elder 
sister of his first wife, Edwina 
Louisa Miller, who died August 18, 
1888. 

Edward Q. was prepared for col- 
lege at the Newark, N. J., Acade- 
my; took a Freshman year in Co- 
lumbia, entered Princeton, and was 
graduated at the latter institution 
with first honors in 1869, and de- 
livered the Master’s Oration in 
1872, when made an A. M. He 
studied law with the law firm of 
Parker & Keasbey in Newark and 
at the Harvard Law School, and 
was admitted as attorney in New 
Jersey at the June Term, 1872, be- 
coming a counselor three years lat- 
er. In 1876, when the firm of Par- 
ker & Keasbey was dissolved, he, 
with his brother, George M. Keas- 
bey, joined with his father in form- 
ing the law firm of A. Q. Keasbey 
& Sons, which continued almost 
twenty years, when his father hav- 
ing died, the name was changed to 
Edward Q. & George M. Keasbey. 
He was Supreme Court Commis- 
sioner, Special Master in Chancery 
and, for many years, a United 
States Commissioner. 

Mr. Keasbey’s practice was var- 
ied in both State and Federal 
Courts. He had a keen, analytic 
mind, thoroughly equipped in the 
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principles of the common law, a re- 
tentive memory, and, like his fath- 
er, held to the highest principles in 
professional and personal conduct. 
He often argued patent cases and 
with success. At the same time he 
was the author of notable articles on 
legal topics in the “Harvard Law 
Review,” the “Columbia Law Ke 
view,” the “Yale Law Journal,” the 
“Green Bag,” ete. He delivered ad- 
dresses betore the American Bar 
Association, of which hd@ was a 
member, and the New Jersey State 
Bar Association, of which he was 
President, 1918-'19. For many years 
he was a member of the General 
Council of the American Bar Asso- 
ciation, representing New Jersey, 
and in 1004 was delegate from New 
Jersey to the Universal Council of 
Lawyers and Jurists which con- 
vened in St. Louis. 


That which made Mr. Keasbey 


most widely known among all law- 


vers in this State was his editor- 
ship of this Law Journat from 
1879 to 1895 inclusive, a period of 
seventeen vears. In this he exhibited 
his legal knowledge of cases in the 
State Courts in a great degree, and 
the JourNats of those vears have 
always been in high repute for pur- 
poses of reference. The only ac- 
cess lawyers then had to opinions 
in the State Courts, except as the 
regular “Reports” were issued 
about once a year, was in this pub- 
lication. In 1892 he was the aw hor 
of “Electric Wires in Streets and 
lighwavs,” published by Callaghan 
& Co., of Chicago, which, iran en- 
larged edition, again appeared in 
1900. From 1888 to 1912 he edited 

monthly pamphlet, “The Hospital 
Review,” for the benefit of the Hos- 
pital of St. Barnabus, in Newark. 
In 1903 he was author of a portion 
of “The Courts of New Jersey,” in 
conjunction with Mr. William M. 


Clevenger of the Atlantic City Bar, 
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published by the New Jersey Law 
Journal Publishing Co. In 1912 he 
was the author of “The Courts and 
Lawyers of New Jersey,” in three 
large volumes, published by — the 
Lewis Hist. Pub. Co. of New York, 
an exceedingly valuable work for 
purposes of reference. The fore 
going indicate the leading, but not 
all the almost innumerable pub- 
lished legal matters which, in pre 
paring, occupied so many hours that 
other lawyers would have given to 
recreation. He frequently wrote 
special articles, usually reviews of 
books, for this Law JourRNAL until 
this year, his last one appearing in 
the June number, 1924. He had 
also travelled some in Europe and 
usually spent some part of each 
summer in vacations with — his 
family. 

In 1884 and ‘85 he was a member 
of the Assembly. He was always 
active in the Episcopa! Church, be 
ing long a vestryman of St. Peter’s 
in Morristown. He was a charter 
member of the Essex Club, and a 
member of the Morristown Club, 
Morris County Golf Club, the 
Harvard Club of New York City, 
the Princeton Club of Newark, the 
Harvard Club of New Jersey, the 
Lawyers’ Club of Essex county, the 
American Bar and New Jersey 
State Bar Association, the New Jer- 
sey Historical Society, ete. He 
married, Oct. 22, 1885, Eliza Gray, 
daughter of Henry Gray and Anne 
McKenzie (Drake) Darcey, who 
survives him. His brother and 
partner, George M., died July 31, 
1924, and this occurrence was 4 
great shock to him and, apparently 
hastened his end. Besides his 
widow, there are surviving broth- 
ers Frederick W., of Morristown, 
Henry M., of Orange, Lindley M.. 
of New York City, and two sisters, 
the Misses Frances H. and Louisa 
E. Keasbey, of Morristown. 





